WILLIAMS, McKenneth

98 1128

Page 4


ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1128        Hearing Date:  June 10 & 15, 1998 

CLAIMANT                               INTERESTED EMPLOYER
MCKENNETH WILLIAMS
CANAD


CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
McKenneth Williams
Race Jones


ESD APPEARANCES
None


CASE HISTORY
Mr. Williams timely appealed a determination issued on May 6, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Williams worked for Canad during the period March 19, 1998, through April 1, 1998.  He earned $8.00 per hour for full-time work as a laborer.  Mr. Williams had worked for Canad off and on prior to mid-March as a day laborer.  Mr. Williams was discharged in early April 1998.

No work was available for Mr. Williams until April 8, 1998.  However, he picked up his paycheck on April 3 and told the employer that he was ill.  Mr. Williams did not contact the employer, Mr. Jones, again until April 6, 1998, when he advised Mr. Jones of his new phone number (a hotel).  Mr. Williams rented a hotel for one month to be able to rest to allow him to get well.  Mr. Jones did not recall the April 6 phone call.

Sometime after April 8, Mr. Jones hired another employee to take Mr. Williams' place.  On an unknown date after April 13, Mr. Jones told Mr. Williams he was no longer needed.  Mr. Jones had not heard from Mr. Williams about his expected return-to-work date and discharged him.

Mr. Williams admits that he failed to call Mr. Jones on a daily basis, but did give his the hotel number for contact if work became available.  Mr. Williams knew he was to contact Mr. Jones if he was unable to come to work.  He did not call Mr. Jones regularly because he felt Mr. Jones knew about the illness and would contact him (Mr. Williams).


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 15-4, states in part:


The duty to appear and remain at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment....


A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  In re Tolle, Commissioner Review No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so....


Continuing notice is usually necessary in lengthy absences, and employers often have rules governing such absences.  Even in the absence of such rules, however, a worker's failure to inform the employer during a lengthy absence of when he or she is expected to return to work may indicate a willful disregard of the employer's interest....

The record establishes Mr. Williams left it up to Mr. Jones to contact him for work.  However, Mr. Jones was not obligated to contact his employees for work--employees need to keep in contact with the employer.  There is no evidence that Mr. Williams was unable to call Mr. Jones on a daily basis to advise of his situation.  As noted in the policy above, an employee has an obligation to keep his employer informed of his availability for work.

Mr. Williams knew he was to call his employer, yet failed to do so.  His failure to keep in touch with Mr. Jones was a willful disregard of his employer's interest.  Misconduct connected with the work has been shown in this matter.


DECISION
The determination issued on May 6, 1998, is AFFIRMED.  Benefits are denied for the weeks ending April 4, 1998, through May 9, 1998.  Mr. Williams' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 18, 1998.








Jan Schnell, Hearing Officer

