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STATEMENT OF THE CASE
On May 14, 1998, Mr. Dafoe was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal.  The issue before me is whether he was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Dafoe was employed by Otis Engineering beginning in 1991.  Otis Engineering, in 1994, was absorbed into Halliburton Company.  Mr. Dafoe was a wireline assistant, working one week on/one week off, averaging 120 hours per week at a salary of $9.12 per week plus a 25% COLA.

On November 3, 1995, Mr. Dafoe fell off a scaffold injuring his lower back.  He was off work for six months.  When he returned, he was restricted to medium-duty work.  Because the job Mr. Dafoe had been doing was heavy duty, a new position, facilities assistant, was created.  This job paid $8.65 per hour plus 25% COLA, and was for 13 hours per week.  Mr. Dafoe was also restricted to no more than eight hours per day, but pushed himself to nine hours.  The position involved general cleaning and maintenance duties in the shop.

Mr. Dafoe was seeing a rehabilitation specialist, Loretta Cortez.  In discussing Mr. Dafoe's situation with Robert McDaniel, who, at the time, was the human resources manager.  Mr. McDaniel told them that he would not be able to keep Mr. Dafoe in the facilities assistant position indefinitely, there was no occupation in Halliburton for which Mr. Dafoe could be trained with his disability, and once he was retrained there would be no position available for Mr. Dafoe.  Mr. McDaniel, during the hearing, did not recall having made this statement.

Because of Mr. McDaniel's statement, Ms. Cortez asked Mr. Dafoe to see a person trained in testing for suitable occupations.  This person suggested several different occupations, out of which Mr. Dafoe selected office equipment repair.  An occupational retraining plan of Mr. Dafoe going to the National Training Institute was prepared, and submitted to Halliburton.  The plan did not include anything after the training was completed.  The training was from January 12 to April 25, 1998.  Halliburton paid for the training.

Taking Mr. McDaniel at his word, Mr. Dafoe, when he returned from training, did not return to work.  He believed that since he had been retrained there was no position for him.  Mr. Dafoe called Ms. Zemba, the human resources manager, and requested his profit-sharing funds.  Ms. Zemba told him that he was still carried as an employee, and would have to resign to get his profit-sharing funds.  Mr. Dafoe requested the appropriate forms, and submitted them.   Mr. Dafoe's last day of work for Halliburton was December 22, 1997.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker




(1)
left the insured worker's last suitable work voluntarily without good cause; or




(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment.  Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987.  Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Dafoe, I hold was discharged from his employment.  He had been told by Mr. McDaniel that, once retrained, there would be no position for him.  While Mr. McDaniel does not recall having said that, both Mr. Dafoe and Ms. Cortez do.  Their clear testimony rebuts Mr. McDaniel's inexplicit testimony.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

Halliburton Company has brought forth no evidence that Mr. Dafoe in any way committed misconduct in connection with his work.  They had created a unique position for him to take into account his disability, and, when retrained, no longer needed him.

DECISION

The notice of determination issued in this matter on May 14, 1998 is REVERSED.  No disqualification pursuant to AS 23.20.379 is imposed.  Mr. Dafoe is allowed benefits for the weeks-ending May 9, 1998 through June 13, 1998, and continuing so long as he is otherwise eligible.  The maximum payable benefits and eligibility for extended benefits are restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 29, 1998.
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