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CLAIMANT                               INTERESTED EMPLOYER
LOREN WILKINSON
GARDEN ISLAND PARTY STORE

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Loren Wilkinson
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Wilkinson timely appealed a determination issued on April 15, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.  Mr. Wilkinson also appealed a denial of extended benefits pursuant to AS 23.20.406 and the resulting overpayment pursuant to AS 23.20.390.


FINDINGS OF FACT
Mr. Wilkinson worked for Garden Island Party Store (GIPS) on February 8, 1998.  He earned $8.50 per hour for on-call work as a clerk.  On February 20, 1998, he was told no work would be available for him.

Prior to working on February 8th, Mr. Wilkinson was riding with the manager, Mr. LaFave, while he (Mr. LaFave) was on errands.  Mr. Wilkinson indicated it would be nice if he could have a couple bottles of wine.  Mr. LaFave told him to go ahead and get two bottles of wine at GIPS and he could pay later.  Mr. LaFave went in the store with Mr. Wilkinson to get the bottles.

On February 8, 1998, Mr. Wilkinson put a box of wine and a newspaper into a bag to take home with him when he left for the day.  He did not tell Mr. LaFave what he had done, nor did he leave an IOU note in the till.  Mr. Wilkinson intended to pay the store when he got paid or he would work it off.  Because he had been allowed to take two bottles of wine several days earlier, Mr. Wilkinson did not believe he had done anything wrong.

Exhibit 13 contains a summary of an apparent phone conversation between an unemployment insurance representative and the employer's representative.  The employer indicates Mr. Wilkinson was caught on video tape taking the box of wine without paying.  He was discharged for stealing, but Mr. LaFave only told him he was laid off.  

The employer also indicates Mr. Wilkinson was drunk, which he adamantly denies.  The employer verified in a March 29, 1998, statement (Exhibit 7, termination request) that Mr. Wilkinson was laid off.

Mr. Wilkinson received $448 in benefits for the weeks ending February 21, 1998, through March 28, 1998, and April 11, 1998.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.406 provides in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual  voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d)....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 140, states in part:


A worker who is discharged for stealing or improperly acquiring property of the employer is discharged for misconduct.  The problem lies in determining whether the act complained of was in fact perpetrated by the worker.  Often, the only evidence of conversion of the employer's property is that the property is found to be in the possession of a worker who is not authorized to have it.  In such cases, it is the worker's burden to show how and why he acquired it.  A worker who knowingly has the property of his employer in his possession when he knows he is not authorized to have it is considered to have violated his obligation to the employer, even though it cannot be conclusively proven that he actually stole the property.  In such cases, the discharge is for misconduct in connection with the work....

There is no dispute that Mr. Wilkinson took the box of wine without submitting payment.  However, he did so on the assumption it was acceptable to the employer due to the incident several days before he began working.  Although Mr. Wilkinson did not mention the incident to the employer, the Tribunal believes his act was a good faith error in judgment.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter, which also removes the disqualification under AS 23.20.406 (extended benefits).  

The issue of Mr. Wilkinson's liability for the overpayment will needed to be recalculated by the Employment Security Division.


DECISION
The determination issued on April 15, 1998, under AS 23.20.379 is REVERSED.  Benefits are allowed for the weeks ending February 21, 1998, through March 28, 1998, if otherwise eligible.  Mr. Wilkinson's maximum potential benefit entitlement reduced as a result of this determination is restored.  

The determination issued on April 15, 1998, under AS 23.20.406 is REVERSED.  Benefits are allowed for the week ending February 21, 1998, and continuing if otherwise eligible. 

Mr. Wilkinson's overpayment liability, pursuant to AS 23.20.390, is REMANDED for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 11, 1998.








Jan Schnell, Hearing Officer

