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CASE HISTORY
Ms. Connor timely appealed a determination issued on May 19, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Connor worked for BHP Steel Building Products USA, Inc. during the period March 25, 1997, through May 5, 1998.  She earned $12.57 per hour for full-time work as an administrative assistant.  Ms. Connor was discharged on May 7, 1998, but was paid through May 8, 1998.

On May 6, 1998, Ms. Connor failed to show at work on time.  She contends she called her employer about 8:30 a.m. to advise she would not be in due to her child's illness.  Mr. Mattfield, salesman, did not recall that phone call, but did recall the circumstances of her absence. 

Ms. Connor had been warned in writing several time about her absences, the most recent on March 23, 1998.  The final warning advised Ms. Connor that any further violations would result in her termination (Exhibit 7).  The employer required Ms. Connor not only to be on time (8:00 a.m.) each day, but to call before her scheduled shift if she were to be late or be unable to work. 

Ms. Connor was under the impression the warning was not written in "stone."

Until late 1997, Ms. Connor had difficulty sleeping and was on medication.  She admits that she had problems getting ready for work in the morning and arriving on time.  Once her sleeping problem was reduced, she believed her arrivals at work diminished, although she was late on occasion.  Ms. Connor set her own clock back to allow her additional time in the morning to get ready for work.

On May 6, 1998, Ms. Connor failed to call before her shift because she was on the phone to her grandmother.  Ms. Connor was concerned about her child's illness and called her grandmother for help.  She knew she should have contacted her employer before the call to her grandmother, but was not thinking.  Ms. Connor did not recall the nature of her child's illness.

Ms. Connor argues that she had only failed to call one other time before her shift started when she overslept (February 1998).  All other times she was late to work less than 15 minutes and would call if she would be late more than 10 minutes.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2....

The Employment Security Division's Benefit Policy Manual, MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

The record establishes Ms. Connor had been on notice for several months that her job was jeopardy.  A reasonable and prudent individual, put on notice about tardiness and failure to call before shift time, would make every attempt to follow her employer's directive.

Ms. Connor failed to provide sufficient cause for her failure to call her employer before her scheduled start time.  She knew of the possibility of discharge if she failed to call.  Accordingly, Ms. Connor's discharge amounted to misconduct connected with the work.


DECISION
The determination issued on May 19, 1998, is AFFIRMED.  Benefits are denied for the weeks ending May 16, 1998, through June 20, 1998.  Ms. Connor's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 2, 1998.








Jan Schnell, Hearing Officer

