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CASE HISTORY
Ms. Kroth timely appealed a determination issued on April 23, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Kroth worked for Holy Rosary Academy during the period December 1996 through February 15, 1998.  She began her employment as a volunteer grant writer, moving to a paid position about two months later.  At the time her work ended, Ms. Kroth earned $16.47 per hour for full-time work.

On February 11, 1998, Mr. Hickel, headmaster, approached Ms. Kroth to request backup documentation on grants she had written and/or proposed.  He needed the documentation to support a presentation he was preparing for the board of directors.  Ms. Kroth indicated she did not have all the documentation at the office--some of it was at home.  Mr. Hickel was unhappy with that discovery and instructed Ms. Kroth to have all her paperwork to him by the next morning.  Ms. Kroth called in sick the following day.

On February 13, Ms. Kroth and her attorney, Mr. Jones, arrived at the office to meet with Mr. Hickel, but Mr. Hickel was out of town.  Mr. Syverson, finance manager, indicated they needed to speak to Mr. Hickel.  Ms. Kroth gathered all business documents and personal belongings in her work area and left.  She did not return to work.  Ms. Kroth has not yet supplied the documentation requested by Mr. Hickel.

Ms. Kroth felt that her work until August 1997 was as an independent contractor and not part of her employment with the school.  Mr. Hickel viewed Ms. Kroth's employment until August 1997 as a tax exempt employee who changed status to a taxable employee.

Mr. Jones, on behalf of Ms. Kroth, requested a meeting with Mr. Hickel to discuss Ms. Kroth's continued employment. On February 19, Mr. Flint (attorney for the school) advised Ms. Kroth that she was to have no contact with the school employees.  All contact was to be done through Mr. Flint.

During the week of February 16, Ms. Kroth did not work.  On February 17, she was advised by her physician not to work until February 24.  Mr. Hickel does not know if Ms. Kroth called in on February 16.  He knew of the doctor's order.

On March 2, Mr. Jones sent a letter to Mr. Flint outlining Ms. Kroth's work concerns (Exhibit 11).  The letter read in part:


From the August employment date to the present, the work generated by Ms. Kroth would be the property of the school and she will turn over all documents in her possession.


You should be aware that Ms. Kroth, in order to have sufficient working space on her computer, erased all old files and would only have active matter on the hard disk.


Regarding her current employment, it is Ms. Kroth (sic) position that placing Mr. Syverson in charge of her has the effect of forcibly terminating her.


Mr. Syverson has a history of placing documents in her son's file directing other teachers to establish a paper trail, presumably for the purpose of removing her son from the school, which was done and he has a history of attacking her son.


This has lead (sic) to a large amount of animosity between the parties and most certainly results in Ms. Kroth being unable to work for Mr. Syverson.


Is (sic) resolution of this problem, Ms. Kroth proposes that she consult with the school for the purpose of training an individual to take over the task of grant writing until funding for her position runs out.


This will serve both our clients by avoiding conflict between Ms. Kroth and Mr. Syverson and have an academy staff member trained in the art of grant writing.

On March 6, Mr. Flint responded to Mr. Jones' March 2 letter.  Mr. Flint outlined the school's position with regard to Ms. Kroth's employment.  The school believed the March 2 letter indicated Ms. Kroth did not intend to return to school as an employee.  Ms. Kroth's absence from work since February 12 further supported the assumption Ms. Kroth's employment was at an end.

Ms. Kroth contends she left the school because she was placed under Mr. Syverson's direct control beginning in early January 1998.  She felt she could not work under Mr. Syverson for a variety of reasons:


1.  Ms. Kroth believed Mr. Syverson hit her son (Kevin) in June 1997 while attending a summer camp.  Mr. Hickel investigated that allegation and determined Mr. Syverson had firmly sat Kevin in his seat on the bus.  It was supported by counselors from the camp.


When Mr. Syverson recommended Kevin be expelled at some later point during the eight-week camp, Ms. Kroth insisted he be returned to the camp (which he was after two days).


2.  In January 1998, Ms. Kroth discovered a note in her son's school file that had been requested by Mr. Hickel from Mr. Syverson.  The note indicated Mr. Syverson's evaluation of Kevin, his disciplinary problems, and steps to be taken each time a problem arose.  The note also contained a comment that Mr. Syverson believed the Kroths had lied (for an unknown reason at an unknown point).  


Ms. Kroth believed Mr. Syverson was out to get her son expelled from school by encouraging the teachers to keep a paper trail on her son.  Mr. Hickel was the person who requested a paper trail to ensure all appropriate steps were being taken before expulsion could take place.


3.  Ms. Kroth felt Mr. Syverson took a "hard stand" on items.  She contends he got "in her face" and told her he was her "new supervisor and I will handle whatever comes from this office."  Mr. Syverson made it clear to Ms. Kroth that he was going to be a "hard" boss.


Ms. Kroth did complain to Mr. Hickel several times in early February.  Mr. Hickel approached Mr. Syverson, who denied being stern or abrasive.  

Mr. Hickel advised Ms. Kroth she could approach the board of directors to request a change in supervisors.  The board consisted of eight persons, four of which were Hickels or related by marriage.  Ms. Kroth believed the board was controlled by Mr. Hickel and therefore it would do no good to approach the board.  The board did not always do what Mr. Hickel wanted or proposed.

Ms. Kroth believed she would be the focus of harassment from Mr. Syverson based on the above.  However, she did not interact with him except on a weekly basis when he needed financial information.

Ms. Kroth's son had disciplinary problems at school.  Ms. Kroth believes he was not suited for that school as he currently has had no visits to the principle's office at his new school.  Mr. Hickel was made aware of Kevin's troubles by teachers and Mr. Syverson.  Those problems included rude gestures, foul language, getting out of his seat in class, incomplete work, making faces, talking out of turn, and distracting the class.  Kevin's class picture showed him making an obscene gesture.

At some point during the 1997-98 school year (but before January 1998), Kevin was interviewed by a psychologist.  The psychologist advised the school to take seven steps outlined by the psychologist each time a problem arose with Kevin.  Mr. Hickel contends each step was followed each time a problem arose, yet Kevin eventually left the school in January.

In November 1997, Mr. Hickel reminded Ms. Kroth that she was overdue on her son's tuition and an automobile payment, both due to the school.  In January 1998, Mr. Hickel proposed several options to Ms. Kroth for repayment of the debt she owed the school.  One suggestion included a payroll deduction.  Ms. Kroth was very upset as she believed the school was trying to take back her wages and the school knew she was supporting a family of four (her husband is unemployed).

Ms. Kroth owed the school $1200 for 1997 summer tuition fees.  No payment had been made on the tuition since the camp began.  She also owed $250 on a car payment due November 1, 1997.  The employer gave her a 60-day extension, yet it remained unpaid.

Mr. Hickel also approached Ms. Kroth about working 40 hours in the office, not out of the office or at home.  Ms. Kroth was upset because she wanted flexibility in her working time.

At the time Mr. Hickel approached Ms. Kroth about the backup documentation, she felt her job was in jeopardy.  She was "enraged" by the request.  Ms. Kroth obtained an attorney within a day or so of that event with the hopes of retaining her employment relationship.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported.  The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

Exhibit 11 establishes Ms. Kroth did not intend to return to work as an employee of Holy Rosary Academy.  Further, it was her actions that led to the employment separation.  Accordingly, this decision will be based on a voluntary leaving wherein Ms. Kroth maintains the burden to show good cause compelled her to leave her employment.

The Commissioner of Labor has repeatedly addressed when actions by a supervisor provided a claimant with good cause for leaving work.  The following excerpts from Commissioner decisions illustrate the scope of what can provide good cause for quitting.

In Gregoroff, Comm'r Dec. 96 1799, October 2, 1996, the Commissioner of Labor allowed benefits holding:


The record in this case has been reviewed, including the tape of the hearing. The claimant quit his job as a police officer after a severe reprimand by his supervisor, a sergeant. During the course of that reprimand the sergeant admits using profanity and telling the claimant that "your head was up your ass." The claimant had complained previously about her demeaning language and use of profanity, yet in the final incident she also indicated he was a "f--king liability" and "f--king stupid." The claimant believed he would get no further training or support from his supervisor and he had already received an unsatisfactory evaluation from her. He quit previously after the evaluation was done earlier that month, but the Chief of Police had asked him to stay on and give the job a further try. He was to receive an additional evaluation every month from the sergeant who was his supervisor. She believed he was repeating the same errors over and over and would not listen to her instruction. She uses profanity regularly in the course of her work but explains to co-workers she will stop if it offends them. 


Even if the claimant was slow to learn the job, as the employer contends, the supervisor's choice of language in reprimanding the claimant was abusive and demeaning. The claimant had complained of the offensive language, but to no avail. The Division has established a policy whereby a claimant has good cause for voluntarily leaving work because of a supervisor's actions if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. Benefit Policy Manual, § VL 515.8-2. The Superior Court went a step further in stating "...one sufficiently offensive comment or instance of abuse could justify a voluntary termination of employment." Kron v. State of Alaska, Alaska Superior Court, 3rd J.D., No. 3AN-82-3189 Civil, March 10, 1983.


In the instant matter, we believe the circumstances of the claimant's leaving of work fall within the parameters of the court case cited.  We therefore hold that good cause has been established for the work separation. 

In Glassmaker, Comm'r Dec. 98 0043, April 30, 1998, the Commissioner denied benefits holding:


The claimant quit her job in the sales department for the pharmacy because her supervisor was disorganized and the claimant felt she could not do a good job under those conditions. 


A worker has good cause for leaving suitable work due to the actions of her supervisor only if the actions include a course of conduct amounting to "hostility, abuse or unreasonable discrimination.  In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work."  Craig, Comm'r Review 86H-UI-067, June 11, l986. Although some of the supervisor's practices as described by the claimant may have made the job more difficult, we hold, as did the Tribunal, that she was not compelled to quit at the time she did. The Tribunal properly applied the law to the facts.  The Department therefore adopts the Tribunal's findings, conclusion, and decision.

In Shaw, Comm'r Dec. 97 0358, June 6, 1997, the Commissioner denied benefits holding:


The tribunal also found that the claimant did not follow the human resource director's suggestion that she take time off or seek counseling for stress.  The claimant contended in her appeal to the Department that she did take available vacations when workload and staffing allowed.  She did not seek counseling because she felt that she should simply quit, if she was going to need professional help to handle the job stress.  But even if the claimant had followed both of the human resource director's suggestions to the letter, this would not have provided good cause for the quit.  The working conditions in themselves were not severe enough to justify the quit.


Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances.  Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily.  Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.


The schedule changes and work assignments in this case were within the employer's authority to assign and direct work.  Although the management decisions may have been frustrating at times, the working conditions were not outside the range of acceptable management practices, under the Roderick test, nor was there a substantial risk to the claimant's health or safety.  The record also does not show that the claimant was subjected to hostility or abuse from the supervisor which might justify the quit.  It appears from the record that she simply did not want to deal any longer with the somewhat heightened stress level that a scheduling and dispatching job requires.  This was an understandable but not compelling reason to leave the job.

In Collins, Comm'r Dec. 97 2913, April 8, 1997, the Commissioner of Labor denied benefits holding:


The claimant's grievance letter raised three issues on which good cause for the quit depends:   whether the employer's management practices created an intolerable working environment;  whether the supervisor's specific conduct amounted to abuse, hostility, or unreasonable discrimination; and whether the employer failed to grant a raise in accordance with an express promise. 


The regulation measures good cause against the standard of the average reasonable person.  Good cause cannot be determined on a subjective basis with respect to the particular applicant for benefits.  The reasons must be such that a reasonable and prudent person would be justified in quitting his job under similar circumstances.  Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily.  Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.  


In this case, none of the objectionable management practices gave the claimant a compelling reason to leave work.  They were within the employer's authority to assign and direct work.  This included assigning some of the claimant's duties to other employees.  The management practices were at worst confusing or contradictory at times, but the claimant was given further direction on procedures and practices he did not understand.  At any rate there is no evidence of illegality or of working conditions exceeding a tolerable level of stress, misunderstood directions, and interpersonal friction. There is a range of acceptable management practices, just as there is a range of acceptable employee performance, and the management practices in this case were not "abnormal" under the Roderick test.  We conclude that the practices alone would not have caused the average reasonable and prudent worker to quit.


A supervisor's hostility, abuse, or unreasonable discrimination does give a worker good cause to quit, provided the worker attempts to resolve the matter.  In re Townsend, Commissioner Review No. 95 1844, October 20, 1995.  The record in this case, however, shows a personality conflict to which the claimant contributed, not hostility or abuse from the supervisor.  In addition, the claimant conceded that he was severely criticized only once.  The supervisor's behavior did not justify the quit.

In Burk, Comm'r Dec. 96 2525, January 10, 1997, the Commissioner of Labor denied benefits holding:


The examples given by the claimant of what she considered to be unethical or unprofessional actions by the employer, we consider to be no more than breaches of etiquette or poor judgement. For instance, the claimant charges the employer slammed the door when a customer was in the shop. But the employer indicated the door was hard to shut. The claimant also alleges the employer was going to use vaseline in her hair, which is a questionable practice. The employer and claimant were working on the employer's hair at the time, however, and just talking about ideas as to what to do with it.


A worker has good cause for leaving suitable work due to the actions of her supervisor only if the actions include a course of conduct amounting to "hostility, abuse or unreasonable discrimination.  In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work."  Craig, Comm'r Review 86H-UI-067, June 11, l986.  "A mere personality conflict does not constitute a circumstance of such compelling and necessitous nature as to provide good cause [for voluntarily leaving work]."  Rudd, Comm'r Dec. 87H‑EB‑195, July 6, 1987.  

The record fails to support the conclusion Mr. Syverson was abusive or harassed Ms. Kroth.  Her examples of his management style do not support the conclusion that his style was any more than a firm hand.  Further, Ms. Kroth's concern over the possibility of abuse or harassment is insufficient to establish good cause.

There is insufficient evidence to support the conclusion Mr. Syverson was "out to get" Ms. Kroth or her family.  While it appears Mr. Syverson held a different view on discipline, the school has shown it followed all reasonable and legal steps with regard to Kevin and his discipline problems.

Finally, Ms. Kroth's problems began at about the same time the employer began demanding payment on monies due the school.  The final incident (requesting documentation) caused Ms. Kroth not to return to work and to remove documentation that may or may not have belonged to her employer.  There is no evidence Ms. Kroth would have left her position if Mr. Hickel had not requested the backup documentation.

The Tribunal views Mr. Hickel's right to obtain any and all business related documentation that was produced by his employee(s) during the course of the day-to-day operations of the business.  Ms. Kroth's feelings of her job being in jeopardy were based on mere speculation brought about by her perceived problems with her employer.  Her job concerns are unsupported by the facts presented during the hearing.

The hearing record fails to show Ms. Kroth quit work with good cause as good cause is defined for unemployment insurance purposes.


DECISION
The determination issued on April 23, 1998, is AFFIRMED.  Benefits are denied for the weeks ending March 7, 1998, through April 11, 1998.  Ms. Kroth's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 27, 1998.








Jan Schnell, Hearing Officer

