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CASE HISTORY
Ms. Smith timely appealed two May 13, 1998, determinations that denied benefits under AS 23.20.378 and 8 AAC 85.350.  The determinations disqualified her on the ground that she is not available for full-time suitable work and her self-employment venture prevents her from accepting full-time suitable work.  Hearing Docket 98 1224 is incorporated into this decision in its entirety.


FINDINGS OF FACT

Ms. Smith established an unemployment insurance claim effective September 25, 1997.  She reopened the claim in late April 1998 after leaving her employment in Anchorage at Simon & Seaforts.  Ms. Smith normally works in restaurants, but operates a summer lodge as a part owner during the summer in Denali Park.

Upon her arrival in Denali Park, in late April 1998, Ms. Smith was busy getting ready for opening day of the season (May 15) by recarpeting cabins, fixing plumbing, redoing bathrooms, and doing laundry.  She is not sure how many hours she spent during that time on her business, but was busy all the time.  Although Ms. Smith would have accepted work during that period of time, no businesses were open or ready to hire employees until May 15.

Ms. Smith is not willing to accept a 40-hour a week job as an employee while she is operating her summer lodge.  She would, however, accept part-time employment and has made several inquiries with friends in her area.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section AA 150, states in part:


In holding the claimant ineligible, the court stated, "one important factor. . . is the fact that Lind [Lind vs. Employment Security Division, Department of Labor, Sup. Ct. Op. No. 2043 (File No. 3934), 608 P. 2d 6 (1980)] moved from an area in which her services were in demand to a place where work is non-existent in her profession.  The fact of such a move is relevant, in our opinion, to a determination of whether an applicant is genuinely attached to the labor market."  The court acknowledged the previous standard set out in Arndt vs. State, Department of Labor, 583 P.2d 799, Alaska 1978), which requires that a claimant must be available for suitable work which he does not have good cause to refuse and must thereby be accessible to a substantial field of employment.  


The court was satisfied that the claimant was willing to accept all suitable employment and then considered the question of whether there existed for her in the area of Chignik Lake a substantial field of employment.  The court was persuaded that the evidence in support of the department's determination showed that there was no substantial field of employment in Chignik Lake for the claimant.  However, it is clear from the record that there was at least some field of employment in the area, regardless of the fact that there were no current vacancies.  


It is reasonable to conclude, therefore, that the court's decision was based on the fact that the labor market of Chignik Lake did not constitute a substantial field of employment for the claimant in view of her recent move from a labor market area where her services were in demand....

The record establishes no work existed for Ms. Smith in the area of her new residence (Denali Park), as no businesses had opened for the season.  Although she would have been willing to accept work, no work was available.  Accordingly, Ms. Smith did not meet the availability for work requirements at least until May 15.

However, as of May 15, Ms. Smith was not willing to work full-time outside her self-employment venture.  A claimant must be willing to accept full-time suitable work, as an employee, while claiming for unemployment insurance compensation.  Further, a claimant also must be willing to forego her self-employment venture should full-time work be offered that interferes with her venture.  Accordingly, while working in her self-employment venture, Ms. Smith is not eligible for benefits.


DECISION
The determination issued on May 13, 1998, is AFFIRMED.  Benefits are denied from the week ending April 25, 1998, and continuing until Ms. Smith becomes attached to a labor market and is willing to accept full-time suitable work.

The determination issued on May 13, 1998, is AFFIRMED.  Benefits are denied from the week ending April 25, 1998, and continuing until Ms. Smith is willing to accept full-time suitable work and is willing to forego her self-employment venture or is no longer involved with that venture full-time.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 19, 1998.

                                 Jan Schnell, Hearing Officer

