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STATEMENT OF THE CASE
On March 5, 1998, Mr. Balzarini was allowed unemployment insurance benefits, and no disqualification pursuant to AS 23.20.379 was imposed.  Servicemaster Diversified Health, L.P. filed a timely appeal.  The issue before me is whether Mr. Balzarini was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Balzarini was employed by Servicemaster Diversified Health, L.P. ("Servicemaster") as the director of pharmacy at Charter North Hospital in Anchorage, Alaska.  This was a part-time position of nominally 20 to 25 hours per week.  Mr. Balzarini, however, occasionally worked up to 40 hours per week, and he was on-call 24 hours per day, every day of the year.  His salary was based on the number of patients in the hospital.  He estimates that his income averaged $1,000.00 net every two weeks.  He was hired on January 14, 1997, and discharged on February 19, 1998.  He was discharged without prior notice, and was not paid severance pay in lieu of notice.

Mr. Balzarini was discharged by Becky Pirouz, Servicemaster's manager for Drug Therapeutic Evaluations and Consultations (DTEC), the division of Servicemaster for which Mr. Balzarini worked.  She discharged him because of his attitude regarding his salary and pay, based on "feedback" she had received from two regional managers, Doreen Foster and Edward Choy.  She had a telephonic conversation with Mr. Balzarini, during which he told her there was insufficient time to do the work required.  Ms. Pirouz responded that the company had a formula which showed that there was enough time.  Ms. Pirouz did not have details of Mr. Balzarini's performance.

Doreen Foster is a regional manager of DTEC, and is based in Michigan.  She was not Mr. Balzarini's supervisor, but did visit Charter North in May, 1997.  Charter North had called DTEC with concerns over the pharmacy.  During her visit, she and Mr. Balzarini went over the procedures for drug utilization evaluations, other items needing review, and Mr. Balzarini's computer.  She agreed that the computer was not working properly, continued to not work properly when she left Anchorage, and this could have contributed to him not having enough time to do the job.  She did not comment to him on his work performance.

In December, Ms. Foster returned to Charter North for the JCAHO (an accrediting organization) inspection.  Preparation for this inspection was one of Mr. Balzarini's main responsibilities.  Although Ms. Foster does not know the score of the inspection, she does know that the pharmacy passed the inspection.  She did not call or speak to Ms. Pirouz after the inspection.

Edward Choy is the regional manager for the Northwest, which includes Alaska, and was Mr. Balzarini's immediate supervisor.  In November, 1997, Mr. Choy went to Charter North because he had received a telephone call from the hospital voicing some concerns over the pharmacy.  These concerned Mr. Balzarini's quality assurance and his pharmacy and therapeutic committee responsibilities.

Mr. Choy found that Mr. Balzarini's minutes regarding the committee meetings were insufficient.  When Mr. Choy asked Mr. Balzarini about it, Mr. Balzarini responded that he did not want to spend more time on them because he was not getting paid enough, which Mr. Choy felt was Mr. Balzarini's common response to anything which Mr. Choy asked him to do.

Mr. Choy did not go to Charter North for the JCAHO inspection, but does know that the pharmacy passed.  He did not recommend to Ms. Pirouz that Mr. Balzarini be terminated, although he did say that he felt Mr. Balzarini was not doing an adequate job.

Mr. Balzarini has fifteen years experience in pharmacy.  He received no written or verbal evaluations during the time he was employed, and he received no advance notice that he was to be discharged.  When he asked why he was being terminated, Ms. Pirouz said it was because they did not like the way he had prepared for the JCAHO inspection, and both Servicemaster and Charter North were generally unhappy with his work.  Mr. Balzarini had, himself, heard no complaints from Charter North.

Mr. Balzarini's pay versus his work was a major point in his disagreement with Servicemaster.  During the time that he was employed, he had trouble receiving his salary on several occasions.  After being terminated, he was refused his final paycheck, and was forced to file a wage and hour complaint in order to receive it.

When he was hired, Mr. Balzarini entered into an agreement with Servicemaster that his wife could be the on-call person for the weekends.  For this DTEC agreed to pay Mrs. Balzarini $50.00 per weekend.  After six months, and without any notification, DTEC began deducting this from Mr. Balzarini's pay.  After discussing this for several weeks, DTEC reverted to the original agreement.  Mr. Choy also added the additional duty that adverse drug reaction reports and evaluations should be done by Mr. Balzarini.  This had been done previously by Charter North staff.  No additional pay was offered to Mr. Balzarini for this additional work.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

Servicemaster has not established that Mr. Balzarini was discharged for any "wilful and wanton disregard" of its interest.  Ms. Pirouz acted on the feedback she had received from Ms. Foster and Mr. Choy.  Ms. Foster, however, had not spoken with Ms. Pirouz after the inspection, and Mr. Choy did not recommend his termination.  It appears, from the testimony of Ms. Pirouz, that Mr. Balzarini was terminated merely because Servicemaster was dissatisfied with his work and his concerns over his pay.  Servicemaster has not, however, brought forth sufficient evidence of what Mr. Balzarini was doing incorrectly, and there is evidence that Mr. Balzarini was rightfully concerned over his pay.  Ms. Pirouz told Mr. Balzarini that Servicemaster was dissatisfied with the way that he had prepared for the JCAHO inspection.  But the pharmacy passed the inspection, and Ms. Pirouz did not say in what way his preparation was wrong.

Reprimands or warnings are usually necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory.  These draw the worker's attention to the existence of the obligation and thus bear upon the issue of intent.  If the worker continues his behavior in the face of warnings or reprimands, this tends to show that the behavior was willful.  Cantrell, Comm'r. Dec. 9225160, June 30, 1992.  Jones, Comm'r. Dec. 96 1044, July 12, 1996.

Although two visits were made by regional managers, neither told Mr. Balzarini that his job was in jeopardy.  There were no written or verbal evaluations which would indicate to him that his job was in jeopardy.  He had, therefore, no way of knowing that his work was perceived as being unsatisfactory, or why.

I hold that Mr. Balzarini was discharged from his employment, but not for reasons constituting misconduct connected with his work.

DECISION

The notice of determination issued in this matter on March 5, 1998 is AFFIRMED.  No disqualification is imposed pursuant to AS 23.20.379.  Mr. Balzarini is allowed unemployment insurance benefits for the weeks-ending February 28, 1998 through April 4, 1998.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 5, 1998.
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