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CASE HISTORY
The claimant appealed on May 27, 1998 two notices of determination issued on May 20, 1998 which denied benefits under AS 23.20.378 for the weeks ending May 16, 1998 through June 13, 1998 on the ground that she was not available for work while attending school, nor eligible for a waiver of that requirement under AS 23.20.382.      


FINDINGS OF FACT
Ms. Jones last worked as an auditor for the Alaska Office of the Governor from July 23, 1990 until October 1, 1997.  She quit that job to leave Alaska and change occupations.  Ms. Jones then moved to California.

Ms. Jones filed an initial claim effective January 15, 1998 from California.  Her usual occupation is as an accountant.  She has a bachelor's degree in business/accounting.

On May 8, 1998 Ms. Jones moved to Nevada.  The purpose of her relocation was to look for work.

Beginning May 11, 1998 Ms. Jones has been attending training at the Casino Gaming School in Las Vegas.  Until May 19 her classes met on Monday through Thursday from 11:00 AM until 8:00 PM, and on Friday through Saturday from noon until 5:00 PM.  At this rate of attendance, Ms. Jones could expect to complete her training by June 12, 1998.

The purpose of Ms. Jones' training is to get a "skilled job with good pay" as a dealer (Exhibit 4/2).  At the conclusion of her training she will be certified by the State of Nevada as having completed a gaming course.  

Ms. Jones normally works day hours in her usual occupation.  Until May 18 she was not willing and available for employment in at least one full-time shift per day (Exhibit 4/2).  This was so because she thought from reading her information handbook that she could attend school without looking for work and remain eligible for benefits.

However, following a May 18 conversation with a representative of the Division Ms. Jones discovered that school attendance could be disqualifying.  Accordingly, beginning May 19 she started looking for work in casinos as a dealer or accountant.  Ms. Jones is not required to complete the course to work as a dealer.  

The school hours are flexible, and she can attend as many hours as she wishes in the morning, afternoon or evening, Monday through Saturday.  Accordingly, she is able to adjust her class hours to meet at least one regular full-time shift in an occupation suitable for her.  She is also willing to quit school immediately if necessary to accept such employment.  

As a result of her applications, Ms. Jones began work in casino marketing for the Hilton for 12 hours per week at $6.00 per hour.  She hopes shortly to transition into a full-time dealer position with this employer.


PROVISIONS OF LAW

AS 23.20.378 provides in part:


(a)
An insured worker is entitled to receive waiting-week 

credit or benefits for a week of unemployment if for 

that week the insured worker is able to work and 

available for suitable work. . . . 


(c)
An insured worker is disqualified for waiting-week 

credit or benefits for a week of unemployment while the 

insured worker is pursuing an academic education.  A 

disqualification under this subsection begins with the 

first week of academic instruction and ends with the 

week immediately before the first full week in which 

the insured worker is no longer pursuing an academic 

education.  However, an insured worker who has been 

pursuing an academic education for at least one school 

term and who was working at least 30 hours a week 

during a significant portion of the time that the 

worker was pursuing an academic education is not 

disqualified for waiting-week credit or benefits under 

this subsection if the worker's academic schedule does 

not preclude full-time work in the worker's occupation 

and if the insured worker became unemployed because the 

worker was laid off or the worker's job was eliminated.  

In this subsection,



(1)
"pursuing an academic education" means attending 


an established school in a course of study 


providing
academic instruction of 10 or more 


credit hours per week, or the equivalent.



(2)
"school" includes primary schools, secondary 


schools, and institutions of higher education.

8 AAC 85.350 provides in part:


(b)
A claimant is considered available for suitable work for a week if the claimant . . .



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.356 provides in part:


A claimant who is attending training is available for work if


(1)
the claimant is not disqualified under AS 23.20.378(c);


(2)
the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and


(3)
the claimant



(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;



(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or



(C)
is willing and able to change the training 
schedule or leave the training to accept suitable work.

AS 23.20.520 states in part:


(19)
"vocational training or retraining course" means a 

course of vocational or technical training or 

retraining in schools or classes, including but not 

limited to, field or laboratory work and related 

remedial or academic instruction, which is conducted as 

a program designed to prepare individuals for 

employment in trades, skills, or crafts; the term 

"vocational training or retraining course" does not 

include a program of instruction for an individual, 

including a transfer credit program of instruction 

given at a community college, which is intended as 

credit for a degree from an institution of higher 

education;


8 AAC 85.200.  Provides in part:


(b) The director shall approve training for a claimant if 


(1)  the claimant needs training to 




(A)  overcome immediate barriers to reemployment, 



including disability, obsolete skills, or 



lack of work search skills;




(B)  remain employable in the claimant's customary 



occupation;




(C)  end a pattern of employment in temporary, 



casual, or unskilled work and increase skill 



level, earning power, or employment 



opportunities; or




(D)  obtain a necessary occupational safety and 



health certification;



(2)  the training is 




(A)  a vocational training or retraining course;




(B)  taken on the full time schedule offered by 



the training provider; and




(C)  is not a home-study or correspondence 



course; . . .



CONCLUSION
Training for technical, service, and para-professional occupations should be deemed vocational.  Training is academic only if it is directed toward a degree from an institution of higher education, or if the subject matter by itself is academic.  Breese, Comm'r Dec. No. 9028730, February 15, 1991.  

Ms. Jones' training is vocational.  She is not, however, eligible for the vocational training waiver, as she does not need the training for one of the allowable reasons contained in 8 AAC 85.200(1)(A-D).  Ms. Jones must therefore be available for work to receive benefits.

In almost all cases, a claimant who restricts her availability because of school attendance cannot establish good cause for this restriction.  ESD Benefit Policy Manual, AA 40.05-1.  Where there is no good cause for a restriction of availability, the claimant is disqualified if her labor market is reduced to any significant degree.  ESD Benefit Policy Manual, AA 5-5.

During the week ending May 16 Ms. Jones was not ready and willing to immediately accept suitable full-time work due to her attendance at school.  She is therefore ineligible for benefits during that week.

Beginning early in the next week Ms. Jones was actively seeking work, and was willing and able to change the training schedule or leave school to accept suitable work.  She was not disqualified under AS 23.20.378(c), and thus met the requirements in 8 AAC 85.356(1-3) for being considered available for work while in training.  Ms. Jones is therefore eligible for benefits under AS 2.320.378 beginning May 17.


DECISION
The determination issued on May 20, 1998 under AS 23.20.378 is MODIFIED.  Benefits are denied for the week ending May 16, 1998, but are allowed thereafter. 

The determination issued on May 20, 1998 under AS 23.20.382 is AFFIRMED.  The claimant's request for a vocational waiver for the weeks ending May 16, 1998 through June 13, 1998 is denied as shown on the notice of determination.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this June 11, 1998 in Juneau, Alaska.







__________________________________







Michael C. Howard







Hearing Officer    

