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ESD APPEARANCES
None


CASE HISTORY
Ms. Jensen timely appealed a determination issued on April 23, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Jensen worked for Fairbanks Community Mental Health Center during the period August 1997 through March 20, 1998.  She earned $12.63 per hour for full-time work as an activity specialist.  Ms. Jensen was fired on March 24, 1998, for excessive tardiness.

Throughout her employment, Ms. Jensen had difficulty arriving to work on time.  She admits she had problems with organization and getting ready on time in the morning.  Ms. Jensen received the following counselings:


November 1997


verbal


December 8, 1997

informal written


January 12, 1998

formal written


February 20, 1998

disciplinary probation


March 10, 1998


written 

The counselings advised Ms. Jensen of the next step if the tardiness continued.  The February 20, 1998, notice indicated she could be discharged if she continued to violate the company's zero tolerance level for tardiness.

Mr. Close, vocational unit manager, rarely received any explanations from Ms. Jensen about her tardiness other than it was related to personal problems.  She did provide several reasons to include forgetting her keys and her truck failed to start.  On other occasions, close to her termination date, Ms. Jensen stopped on her way to work to visit a terminally ill friend.

Mr. Close began monitoring Ms. Jensen's tardiness in late November 1997, but only several times per week.  After she continued to be late through February, Mr. Close required Ms. Jensen to report directly to him each morning.  Mr. Close maintained several pages of notes of Ms. Jensen's tardiness that included:


  DATE  

MINUTES LATE

DATE

MINUTES LATE

11/26/97


24


12/1/97

25


12/10/97


14


12/12/97

 5


12/29/97


60


12/31/97

30


01/12/98


12


01/20/98

10


01/21/98

 
 5


01/26/98

10


01/28/98


 9


01/29/98

10


02/04/98


 5


02/05/98

12


02/06/98


20


02/09/98

10


02/11/98


10


02/12/98

12


02/19/98


 6


02/23/98

 3


02/25/98


 6


02/26/98

 6


03/04/98


 7


03/05/98

 7


03/11/98


 4


03/12/98

13


03/13/98


 8


03/16/98

 5


03/18/98


10


03/19/98

 5


03/20/98


30

Until February 20, 1998, Ms. Jensen was unaware of Mr. Close's accounting of her late arrivals to work.  She disputed his documentation indicating her records (a day planner) did not reflect those same days/times as being late.  Several times, Ms. Jensen was unable to find Mr. Close right away or would note her time of arrival to a receptionist.  Mr. Close did not document arrivals that he did not specifically witness, except for two that were noted by Ms. Collins-Jackson, director of the community support program.  

Ms. Jensen was upset during the February 20 meeting with her employer and decided to stop documenting her arrivals to work.  She contends she was only late about three times (to include the final incident) between February 20 and March 20.  Ms. Jensen had no supporting documentation, but believed that times noted by support staff could be mis-noted.  She had once called Mr. Close at 4:45 p.m., but it was noted on the call note pad she had called at 5:45 p.m.  Ms. Jensen was unable to explain how the times could be misconstrued if Mr. Close did not document arrival times he did not personally witness.

The final incident that resulted in Ms. Jensen's discharge happened when she arrived at work 30 minutes late on March 20.  Ms. Jensen had received a call from the partner of her dying friend that she believed required her attention.  Ms. Jensen tried to cut the call short, but was unsuccessful.  She felt the gentleman's state of mind required she remain on the phone with him.

During the hearing, Ms. Jensen did not provide any reasons for her tardiness.  She believed she had been improving but was not receiving support from management.  For the two late arrivals she does admit to after February 20, Ms. Jensen believed she had left early enough to make it to work on time.  She contends the employer's clocks and her clocks were all different.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2....

The record establishes Ms. Jensen had been on notice for several months that her job was in jeopardy due to the significant amount of late arrivals to work.  A reasonable and prudent individual, put on notice about tardiness, would make every attempt to ensure timely arrival at work.  Although understandable about her terminally ill friend, Ms. Jensen should have contacted her employer before continuing the phone conversation or terminated the call.

Further, it is not unusual for clocks or time keeping devices at different locations to have different times.  Ms. Jensen knew she had a problem being on time to work and should have ensured her clocks/watches were set to those of her employer's clocks.  She could have ensured she arrived a few minutes early to avoid being late to work.  Accordingly, Ms. Jensen's failure to adhere to her employer's policy on a timely arrival to work establishes her discharge was for misconduct connected with the work.


DECISION
The determination issued on April 23, 1998, is AFFIRMED.  Benefits are denied for the weeks ending March 28, 1998, through May 2, 1998.  Ms. Jensen's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 1, 1998.








Jan Schnell, Hearing Officer

