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CASE HISTORY
On May 29, 1998, Mr. Koehler appealed two determinations.  One determination, dated April 30, 1998, denies extended benefits under AS 23.20.406 holding he has not terminated a prior disqualification for being discharged for misconduct in connection with the work.  The second determination, dated October 30, 1997, disqualifies him under AS 23.20.379 for being discharged for misconduct in connection with the work.

The issues are whether a voluntary leaving determination renders Mr. Koehler ineligible for extended benefits and whether the Tribunal can accept his appeal of the discharge for misconduct determination as if timely filed.  The Employment Security Division and Mr. Koehler waived their 10-day notice rights to allow the issues to be heard.


FINDINGS OF FACT
Exhibit 5 contains the text of the October 30, 1997, determination that disqualifies Mr. Koehler for being discharged for misconduct in connection with the work.  The six week disqualification imposed by the determination begins October 12, 1997, and ends November 22, 1997.  Mr. Koehler did not work during the six week disqualification.

Mr. Koehler filed his appeal on May 29, 1998, after he received the extended benefits determination dated April 30, 1998.  Mr. Koehler contends he did not appeal the October 1997  discharge for misconduct determination within 30 days after it was issued, because be did not receive it.  

Mr. Koehler brought with him to the hearing all documents received by him sent by ESD.  He was able to find messages that denied him and a determination that denied him as a result of disqualifying income.  Mr. Koehler did not have a copy of the October 30th determination.

Mr. Koehler contends he would have filed his appeal had he received the determination in October or November 1997.  He lives in an a four-plex unit that has eight mail boxes in front.  Those mail receptacles also receive mail for the neighboring four-plex unit.  Occasionally, Mr. Koehler's mail gets mixed up with another apartment or is misplaced by the postal service as a result of substitute carriers.

Exhibit 2 contains a copy of the appeal rights pre‑printed on the reverse of nonmonetary determinations mailed to claimants and employers.  The appeal rights advise appeals must be filed within 30 days after the date of the determination.  The appeal rights warn:


THE 30 DAY APPEAL PERIOD MAY BE EXTENDED ONLY IF THE DELAY IS FOR REASONS BEYOND YOUR CONTROL.


PROVISIONS OF LAW
AS 23.20.406 provides, in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

AS 23.20.340 provides in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
In Berger, Comm'r Dec. No. 9224196, April 16, 1992, the Commissioner states in part:


In the case at hand...the claimant contends that the determination was never received....The Department is being asked, in effect, to accept an appeal filed when the claimant contends he first learned of the decision.  This requires the Department to simple accept any contention by an appellant that he did not receive the appeal, regardless of whether there is any evidence in support of that contention.


Once a notice has been mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In re Andrews, Dec. No. 76H-167, October 8, 1976; aff'd Andrews v. State of Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. last J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In re Rosser, Dec. No. 83H-UI-145, June 15, 1983....

Mr. Koehler has rebutted the presumption that his October 30, 1997, determination was properly mailed and received.  He has shown that he had difficulties with his mail in the past.  Accordingly, his appeal against the October 30, 1997, determination is accepted as timely filed.

Mr. Koehler did not work during the disqualification period.  He is not eligible for extended benefits.


DECISION
The April 30, 1998, extended benefits determination is AFFIRMED.  Extended benefits remain denied as shown on the determination.  

The appeal of the October 30, 1997, discharge for misconduct determination accepted as timely filed.  The Tribunal docketing staff is directed to schedule a hearing under AS 23.20.379 by notifying both Mr. Koehler and his former employer.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 1998.

                                 Jan Schnell, Hearing Officer

