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CASE HISTORY
The claimant appealed on June 23, 1998 a notice of determination issued on May 27, 1998 which denied benefits based on service for an educational institution pursuant to AS 23.20.381 for the weeks ending May 16, 1998 through August 29, 1998.  Benefits were denied on the ground that he was employed in an instructional/administrative capacity during the last school term, and had reasonable assurance of performing the same or similar duties during the next school term.   


FINDINGS OF FACT

Mr. McRee filed an initial claim effective May 15, 1998.  His monetary eligibility of $194.00 per week arose in part from his base period employment with the University of Alaska Southeast (UASE).

Mr. McRee was employed with UASE as an adjunct instructor from  August 25, 1997 until May 8, 1998.  The school term ended on May 12.  He taught three classes for a total of 7.5 credits at $721.05 per credit per semester.  Mr. McRee worked for UASE in a similar capacity during the 1996/1997 and 1995/1996 school years as well.  During those years he taught two classes in each semester for six, seven, 7.5 and 7.5 credits per semester.

Mr. McRee contended that he did not have "reasonable assurance" because the University had not tendered an appointment letter for employment in the fall of 1998.  In addition, enrollment might not be sufficient for the classes to be held.  Mr. McRee nonetheless anticipated returning to the same position in the next school term, which begins August 31, 1998, for three classes totalling 7.5 credits.  However, shortly before he filed his June 23 appeal he was informed that two of the classes will be assigned to a full-time, tenure track instructor.  

Mr. McRee is now left with one class for three semester hours, so long as there is sufficient enrollment to justify offering the course.  The potential reassignment of one or more of his classes, or its cancellation for financial reasons, has been possible throughout his employment with UASE.

Exhibit 7 is a form completed by a representative of the Division.  Thereon is recorded that a representative of the University stated over the telephone that Mr. McRee will return to work for UASE next term. 


PROVISIONS OF LAW

AS 23.20.381 provides in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual will perform services in the same or similar capacity for an educational institution in the second of those academic years or terms.


CONCLUSION
The statute provides that benefits based on service in an instructional capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two regular terms if the individual performs services in the first of those terms and if there is reasonable assurance that the individual will perform services in the same or similar capacity for an educational institution in the second of those terms.  Mr. McRee worked in an instructional capacity for an educational institution in the term ending May 12, 1998.  One question, then, is whether he has reasonable assurance of performing the same service in the ensuing term.

Mr. McRee contended that, as his employment in the ensuing term is contingent on class enrollment, he does not have reasonable assurance.  An offer of employment is not bona fide if only a possibility of employment exists.  Generally, a possibility instead of a reasonable assurance of employment exists if (1) the circumstances under which the claimant would be employed are not within the educational institution's control, and (2) the educational institution cannot provide evidence that such claimants normally perform services the following academic year.  UIPL 4-87, supra.  In Roses, Comm'r Dec. No. Comm'r Dec. 8924680, December 1, 1989. (Emphasis added.)

Certainly class enrollment is a circumstance which is not within the College's control.  Although the educational institution has not provided any evidence concerning the matter, the record establishes that over a period of about three years Mr. McRee has regularly performed services under the same conditions in each successive term.  He therefore has "reasonable assurance" under this conjunctive test in Roses.  

However, it has also been well established that in order for reasonable assurance to exist, there must be two communications:  a written, verbal, or implied agreement between the educational institution and the employee that the employee will perform the same or similar services in the second academic year, and a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.  Godwin, Comm'r Dec. No. 87H-EB-240, December 1, 1987.  Roses, Comm'r Dec. No. Comm'r Dec. 8924680, December 1, 1989.  Both citing Unemployment Insurance Program Letter (UIPL) 4-87, U.S. Dept. of Labor, Employment and Training Administration (ETA), December 24, 1986.

There is no record of such a written communication between the College and the Division.  While the Division is increasingly adopting the use of telephonic claims filing and factfinding, there has been no change in policy where the definition of reasonable assurance is concerned.

Furthermore, Mr. McRee testified that he averaged about seven credits of instruction per semester during his years of instruction with the University.  The record establishes that he can expect to teach only one three-credit class in the fall 1998 term, owing to the reassignment of his other classes.  The reduced hours represent a change in working conditions.

In Godwin, supra, the Commissioner points out that, in defining the phrase "reasonable assurance," Supplement 1 to the Draft Language and Commentary to Implement the Employment Compensation Amendments of 1976--PL 94-566 provides that re-employment must be "on essentially the same or better terms as in the past year."  

In the matter of Loresch, Comm'r Dec. No. 97 1825, December 15, 1997, the Commissioner held as follows:


The Employment Security Division's Benefit Policy Manual, Section MS 410.1-9 states, in part:



By 'the same or similar' is meant that the work is not substantially less favorable; that is, the amount of pay is equal or better than that of the previous year, the number of days or hours of work offered are equal or greater than in the previous year, and the work is not different in type.


The manual goes on to give an example from Commissioner Decision 9121648, Bowden, issued October 22, 1991.  In that case, we held that a full-time teacher who worked in the Fairbanks school system did not have reasonable assurance of working during the upcoming school year or term when he moved to Anchorage and was placed on the substitute teacher list.


The Alaska Supreme Court held in Allen v. State, 658 P.2d 1342 (Alaska 1983) "The Alaska Employment Security Act must be interpreted in a manner consistent with the federal enactment from which it arises." 


Unemployment Insurance Program Letter No. 4-87, page 2, issued by the U.S. Department of Labor to clarity regulations, states:



The 'same or similar capacity' refers to the type of services provided; i.e., a 'professional' capacity as provided by clause (i) or a 'nonprofessional' capacity as provided by clause (ii).


That letter goes on to indicate on page 3, section c.:



Reasonable assurance exists only if the economic terms and conditions of the job offered in the second period are not substantially less (as determined under State law) than the terms and conditions for the job in the first period. This position modifies that stated on page 23 of Supplement 5, of the Draft Legislation.


When she filed her claim for benefits, the claimant did have some assurance of returning to work as a substitute teacher and possibly even clerical worker or tutor during the upcoming school term.  However, her chances of getting calls were reduced by the fact she was no longer licensed as a teacher. Also, she suffered a 14% cut in pay for work as a substitute teacher from last year.  We conclude that the pay cut coupled with the lessened chances of getting calls substantially reduced the terms and conditions of the job from the first period.  Therefore, the claimant did not have reasonable assurance of work in the same or similar position in the second period.  The disqualification is not correct.

To establish "reasonable assurance," policy requires that there be a written communication between the University and the Employment Security Division that Mr. McRee has been given notification of returning to work in the same or similar capacity for the fall term.  There is none in the record.  Mr. McRee therefore does not have "reasonable assurance" as defined by that policy.  Nor does the record show that his re-employment will be "on essentially the same or better terms as in the past year," because the number of days or hours of work anticipated are less than in the previous year.  Accordingly, no disqualification under AS 23.20.381(e) is in order.

Under the Statute, such a disqualification includes only weeks which begin during the period between two successive academic years.  In its Processing Manual, Vol. 15, Scr. 51 the Division provides the following as a guideline in determining the first week of disqualification:


1.)  The disqualification period begins with the week immediately following the week the school term ended or holiday recess began, even if the client works longer.

In the present case the last school term ended on Tuesday, May 12.  Under the above guideline, a disqualification under AS 23.20.381(e) should then begin with the following week ending May 23, 1988.


DECISION
The determination issued on May 27, 1998 is REVERSED.  Benefits based on service for an educational institution are allowed for the weeks ending May 23, 1998 through August 29, 1998.    


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this July 15, 1998 in Juneau, Alaska.
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Hearing Officer    

