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STATEMENT OF THE CASE
On June 17, 1998, Mr. Byrnes was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal.  The issue before me is whether he was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Byrnes began working for Lynden Transport, Inc. in 1994 as a night shift clerk.  In 1996, he was promoted to the position of operations supervisor.  His duties included coordinating dock transfers, daily transition of day and night shift crews, assignment of overtime as needed to complete tasks, and ensuring the proper flow of needed paper work.  His salary was $3,200.00 per month, and he worked 40 hours per week plus overtime as needed.

Mr. Byrnes was discharged on May 29, 1998 after it was determined that he was unable to do the job to the satisfaction of his employers.  He had been given on-the-job training during the first two years of his employment and after he had been promoted.  Mr. Gahn, the terminal manager, believes that Mr. Byrnes was capable of doing the job, but that he simply was not fulfilling the job requirements.

On February 11, 1997, Mr. Byrnes was given a written corrective interview for a delivery truck which had not been plugged in during the night; freight which had been damaged enroute from Lynden to the customer, freight which was upside down, falling off pallet, etc.  Exhibit 6.  Mr. Byrnes was responsible for ensuring the trucks were plugged in each night to ensure they did not freeze, and for the proper loading of freight.  He regularly went out each night to check the trucks, but believes he may have missed this one.  He opined that the freight was upside down and damaged as a result of the truck bouncing along while it was being driven to the delivery site.

On April 8, 1997, Mr. Byrnes was given a second written corrective interview.  Exhibits 7 and 8.  This interview was for truck exhaust fans being left on, trucks not plugged in, trailers not correctly manifested or dispatched, a messy break room, lack of leadership of the crew, and no comments on how to improve costs or working conditions when asked during the reprimand interview.  Mr. Byrnes was responsible for each of these.

Mr. Byrnes does not recall any of the incidents for which he was written up.  He believed the break room was a janitorial responsibility.  On the warning, however, he wrote that he could see a need for improvement.

On April 22, 1997, Mr. Byrnes was given a third written corrective interview.  Exhibits 9 and 10. The night before, a delivery had been loaded and certified as to correct axle weight.  When Mr. Byrnes arrived at work, he had the truck unloaded, because he felt the truck could be over-weight.  This took several hours of unnecessary time as the truck weight had already been certified.  Also on the warning notice was a report of an incident in which Mr. Byrnes had loaded a vehicle and dispatched it, but did not load the manifest into the computer.  Because the manifest was not loaded, the receiving station (the Kenai Lynden operation) was not aware that it was coming.  Finally, the warning states that Mr. Byrnes "failed to follow instr. on yard work."  Neither Mr. Klayum nor Mr. Byrnes could recall anything specific regarding this item.

On June 25, 1997, Mr. Byrnes was given a fourth written corrective interview.  Exhibit 11.  This corrective interview is also marked as a written warning, and was for "poor discipline of unloaders, failure to complete necessary unloading, yard & break room appearance, yard checks, failure to load Costco for set appointment."  Each trailer, as it is loaded, has a separate listing for each of the shipments thereon.  The listing is to be checked by the loader for any damages and shortages, and such noted on the manifest.  Mr. Byrnes noticed that one of the loaders had not put the manifest in the basket, signifying that the shipment was loaded and the loader had checked it.  When questioned, the loader insisted that he had.  The incident ended in a physical altercation between the two, and a meeting with management and the union.

Each evening, a listing is made of loading and unloading which must be completed the next day.  On occasion, Mr. Byrnes would not complete this list because there was insufficient time.  He would make a decision on those items which he felt did not need to be done, and would let the crew leave at the end of the day.  He had the authority to authorize overtime in order to complete the list.

Certain customers, such as Costco, have dated merchandize which must be delivered to the customer on the dates specified by the manufacturer.  Mr. Byrnes did not ensure that a truck was loaded for Costco on the day established for delivery.  This required Lynden to write a letter of explanation to the manufacturer.  Mr. Byrnes believes that he may have just missed this appointment.

A fifth corrective interview with final written warning was given to Mr. Byrnes on March 18, 1998 for 14 different items occurring on March 7 and 15.  Exhibits 12 and 13.  Many of the items are ones of a type for which he had previously received corrective interviews.  Also included in the list was an incident in which the driver arrived to deliver the mail to the post office which Lynden has the contract to do, and which is required within 72 hours.  Mr. Byrnes did not have the mail loaded for delivery.  The post office wrote a correction letter to Lynden, which required Lynden's response.  Mr. Byrnes testified that the day was so hectic, it was over his head.

As part of his duties, Mr. Byrnes handles hazardous materials.  When loading a trailer, he must, per Department of Transportation requirements, indicate if there is hazardous materials on a shipment.  If there is none, he must write in "None."  Department of Transportation regulations are specific that this is the word to use.  Mr. Byrnes, on a manifest, wrote in "Nope."  During the hearing, Mr. Byrnes felt this was a "picky" point.

On May 28, two other dispatchers were working out in the yard.  Mr. Byrnes recalls it being a particularly busy day.  Because Mr. Byrnes was alone in the dispatch office, eleven customers didn't get picked up.  He does not know what the jobs of the other two dispatchers were.

Mr. Klayum, the assistant terminal manager, would ask Mr. Byrnes about each of the infractions listed on the various corrective interviews.  Mr. Byrnes would not respond except with a "blank stare," because he would "freeze up."  Mr. Klayum testified that this was always Mr. Byrnes' response to any problem discussion, and this entered into his decision to discharge him.

On May 29, Mr. Klayum, because of the May 28 incident, and the problems which were still continuing with no apparent improvement, offered Mr. Byrnes a position in dispatch.  Mr. Byrnes refused that offer, because he wanted to work only during the night shift.  Lynden was unwilling to have him work night shift any longer because of the lack of direct supervision.  Mr. Byrnes was also offered a position as a driver or warehouseman.  Mr. Byrnes, instead, asked to be fired because he was miserable.  He does not recall having been offered other work.  If it had been, he would have taken it.  He believes that he did the work to the best of his ability.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker's work.

ADVANCE \D 7.20CONCLUSION

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

A worker is expected to perform the work to the best of the worker's ability.  A failure to perform the work cannot be considered misconduct in connection with the work, if it can be attributed to isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience.

Misconduct can, however, be established by a willful failure to perform properly, gross negligence, or recurrent carelessness or negligence after warning.  Brown, Comm'r. Dec. 9225760, July 6, 1992.

Mr. Byrnes had a long list of corrective interviews and two written warnings.  Despite those, he continued to display acts of carelessness and negligence, many of them the same, putting Lynden at considerable risk in the potential lose of accounts.  Mr. Byrnes, I hold, was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on June 17, 1998 is AFFIRMED.  Benefits are denied for the weeks-ending June 6, 1998 through July 11, 1998.  Mr. Byrnes' maximum payable benefits are reduced by three times the weekly benefit amount, and he is held ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 24, 1998.
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