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CASE HISTORY
Ms. McCabe timely appealed a redetermination issued on June 30, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. McCabe voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. McCabe was employed by Opulence Grand Salon and Day Spa from May 21, 1998 to June 6, 1998 as a manicurist.  She was scheduled to work from 10:00 a.m. to 6:00 p.m., Tuesday through Saturday.  Her earnings were based on a straight 50 percent commission rate, less a 10 percent salon fee and costs for selected products.  The  pay periods were biweekly.  Ms. McCabe voluntarily quit work.

During Ms. McCabe's period of employment, she earned $182 in commissions.  In comparing the scheduled hours of work with total income, Ms. McCabe determined she was earning less than $5.65 an hour, Alaska's current minimum wage amount.  Her request for a guaranteed minimum wage payment was denied.  Therefore, she quit work.

The employer argues that Ms. McCabe could have earned more if she had reported to work and remained at work as scheduled.  The employer's handwritten records of client appointments and employee services, which were maintained by the receptionist, indicated that Ms. McCabe left work early one day due to medical reasons, cancelling three appointments.  The record also showed that she failed to report as scheduled on other occasions, again resulting in cancelled appointments.  The employer also believed that Ms. McCabe could have further enhanced her client base by soliciting business from clients who were in the salon getting other services.

Ms. McCabe did not remember or keep a written record of dates/hours worked.  Still, she disagreed with employer records that she was absent on May 22 and May 23, May 30, June 2, June 3, June 5, or June 6, 1998.  She maintained that she usually began work at 10:00 a.m. and ended the day at 3:00 p.m., 4:00 p.m., 5:00 p.m., or 6:00 p.m.  A few times she worked from 12:00 p.m. to 6:00 p.m.

The employer's records indicated Ms. McCabe was on-call at the work site from 44 to 53 hours between May 21 and June 6, 1998.  Ms. McCabe's estimate of hours on-call at the work site hovered between the figures of 88 and 96.

On previous jobs, Ms. McCabe was either self-employed, or she worked as an employee on commission but with a guaranteed minimum wage payment.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

AS 23.10.050 provides, in part:

It is the public policy of the state to

    (1)
establish minimum wage and overtime compensation standards for workers at levels consistent with their health, efficiency, and general well‑being, and

    (2)
safeguard existing minimum wage and overtime compensation standards that are adequate to maintain the health, efficiency, and general well‑being of workers against the unfair competition of wage and hour standards that do not provide adequate standards of living.

AS 23.10.065 provides, in part:

    (a)
Except as provided under (b) of this section, an employer shall pay to each employee wages at a rate of not less than 50 cents an hour greater than the prevailing Federal Minimum Wage Law for hours worked in a pay period, whether the work is measured by time, piece, commission, or otherwise. An employer may not apply tips or gratuities bestowed upon employees as a credit toward payment of the minimum hourly wage required by this section. Tip credit as defined by the Fair Labor Standards Act of 1938 as amended does not apply to the minimum wage established by this section.

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

The Alaska Employment Security Division Benefit Policy Manual VL 500.65 (November 1995) states, in part:

A worker who voluntarily leaves work because the worker receives a wage which violates the minimum wage standards set by applicable state and/or federal law leaves work with good cause. In re Anderson, Commissioner Review No. 95 2364, October 20, 1995. In re Gardella, Commissioner Review No. 95 2250, October 20, 1995.  In re Simpson, Commissioner Review No. 9224907, June 15, 1992.

It does not matter whether Ms. McCabe performed services or was on-call at the employer's establishment for 44 or 96 hours during her period of employment.  Using either figure, the $182 gross earnings amount did not translate to $5.65, Alaska's minimum, wage (i.e. $182 ( 44 hrs = $4.14/hr; $182 ( 96 hrs = $1.90/hr).  Ms. McCabe's potential for higher earnings, whether influenced by attendance or labor market conditions, was not a factor in this case.  Because Ms. McCabe was not being paid the minimum wage, she had good cause to quit.


DECISION
The June 30, 1998 separation from work redetermination is REVERSED.  Benefits are allowed for weeks ending June 6, 1998 to July 11, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Ms. McCabe's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 19, 1998.


Doris M. Neal


Hearing Officer

