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CLAIMANT                               INTERESTED EMPLOYER
RODOLFO SILVA JR
TAYLORS GOLD N STONES INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Rodolfo Silva, Jr.

Glenn Taylor


ESD APPEARANCES
None


CASE HISTORY
Mr. Silva timely appealed a determination issued on June 30, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Silva worked for Taylors Gold N Stones, Inc. during the period August 1997 through May 29, 1998.  He earned $10 per hour for full-time work as a salesman.  Mr. Silva quit due to his inability to work along side a coworker.  He gave a two-week notice and was permitted to continue working during the notice period.

Throughout most of Mr. Silva's employment, he experienced a coldness and aloofness from a coworker (Ellie).  He discussed his concerns with both owners, Glenn and Duane Taylor, several times before he decided to quit.  Mr. Glenn Taylor did discuss with Ellie Mr. Silva's complaints and asked both individuals to try and get along.  

Ellie was upset over management's decision to retain Mr. Silva as he was continually was late to work, failed to do his share of work, or failed to call in if he was not able to work.  Mr. Taylor admits that he allowed Mr. Silva continued employment, although he had counseled Mr. Silva a number of times throughout his employment.  Mr. Taylor admits that Mr. Silva's work performance had improved the last month of his employment.

Mr. Silva had requested a meeting with the entire staff (a total of seven) to discuss company goals and objectives for the summer months ahead.  Mr. Silva had also hoped to discuss the lack of communication between him and the rest of the staff.  Mr. Taylor agreed to the meeting, but changed his mind after discussing the request with the other workers.  Mr. Taylor felt the situation would not improve regardless of what took place.

Mr. Silva believed the work environment had become hostile due to Ellie's refusal to acknowledge his presence, respond to his requests, and her continued indifference toward him.  He was also upset that Ellie "bad-mouthed" the owners when they were not around.  Mr. Silva did not complain to Ellie or the owners about the comments she made.  Mr. Silva believed it was the employer's responsibility to increase the communication in the store.  He did not like confrontation, but did ask Ellie what her problem was.  She indicated she had no problems.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
In Moeller-Prokosch, Comm'r Dec. No. 95 2216, December 22, 1995, the Commissioner states in part:


The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 



Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker.  In re Stusse, Commissioner Review No. 9228429, February 22, 1993.



In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation.  The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 


We agree with this policy, and applying it in the instant case, conclude the claimant did not have a compelling reason for leaving her job. It is doubtful the actions of the claimant's co-workers rose to the level of abuse or harassment, but even if they did, the claimant did not give the employer adequate opportunity to correct the situation before she voluntarily quit. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

The record establishes Mr. Silva was the cause of his coworkers' coolness toward him.  His late arrivals, failure to call in, and failure to do the tasks assigned him caused the reaction from the other workers.  Further, it has not been shown that Ellie's aloofness or her action of ignoring Mr. Silva amounted to abuse or hostility, or resulted in an undue amount of work for Mr. Silva.

Mr. Silva worked with Ellie for a number of months before he opted to quit.  He could have sought other work before leaving, thereby retaining an employment relationship.  Finally, he continued to work for an additional two weeks after giving notice, establishing the working conditions were not so onerous to require he leave his employment.  Good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on June 30, 1998, is AFFIRMED.  Benefits are denied for the weeks ending June 6, 1998, through July 11, 1998.  Mr. Silva's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 1998.








Jan Schnell, Hearing Officer

