PACILLO, Susan

98 1560

Page 5

ALASKA DEPARTMENT OF LABORPRIVATE 

EMPLOYMENT SECURITY DIVISION

P. O. BOX 107023
ANCHORAGE, ALASKA  99510-7023
APPEAL TRIBUNAL DECISION
Docket No:  98 1560    Hearing Date:  August 5, 1998

CLAIMANT
INTERESTED EMPLOYER
SUSAN PACILLO
HRC INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Susan Pacillo
None
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CASE HISTORY
Ms. Pacillo timely appealed a redetermination issued on June 19, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Pacillo voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Pacillo was employed by HRC, Incorporated from August 1997 to May 29, 1998.  She was scheduled to work Monday through Friday form 8:00 a.m. to 5:00 p.m. as a Work Search Specialist.  She earned $15 an hour.  Ms. Pacillo voluntarily quit work.

The employer, Ms. Tatlow, maintained an office in a separate building and only occasionally visited Ms. Pacillo’s work site.  Ms. Pacillo and her coworkers developed a routine of only notifying each other regarding personal leave or in reference to compensatory time off.  Therefore, sometimes workers left early or reported late.

In April 1998, the employer accused Ms. Pacillo of taking advantage of the system she left early the previous Friday due to a personal appointment.  The following Monday, she did not report for work until noon.  Ms. Pacillo and the employer argued about the flexibility of her schedule.  Also in April 1998, a customer complained that “Susan” yelled at a worker.  The employer accused Ms. Pacillo of this act. However, the other employee named “Susan” was the guilty party.  

On May 18, 1998, Ms. Pacillo and the employer again argued about an accusation that Ms. Pacillo considered groundless and unsupported.  In that instance, a worker accused Ms. Pacillo of yelling at another worker.  Ms. Pacillo never yelled, but the worker at issue did raise her voice.

The last argument occurred on May 29, 1998.  The employer stated she heard Ms. Pacillo had again yelled at a particular employee.  It appeared to Ms. Pacillo that the employer again believed others without hearing her side.  Ms. Pacillo again denied the allegation.

During the May 29 exchange, Ms. Pacillo noted that some staff members were trying to “back-stab” others due to budget talks and concern about their jobs.  Ms. Pacillo commented, “You come in here, stir the pot, and walk out the door.”  “Looks like I’ll be quitting.”  The employer responded, “I’ll be expecting your resignation on my desk.”  Ms. Pacillo submitted her resignation the same day.  She considered the work environment, as it related to her supervisor, to be stressful.  Otherwise, Ms. Pacillo loved her job.

Ms. Pacillo believes her resignation was the result of stress on and off the job.  Ms. Pacillo’s off the job stress involved her abusive relationship; clothes and furniture being destroyed;  muscular dystrophy; schoolwork that dealt with domestic violence victims and offenders (she also dealt with the same type of individuals through her job); teenage son getting into trouble and quitting school; after work assistance to a neighbor who has cancer; and car/transportation problems.

As a counselor, Ms. Pacillo was aware of steps to take to relieve stress.  To that end, she removed herself from the environment of the abusive relationship, stopped school in January 1998, talked with both of her teenagers; sent her son to his father for a few weeks, and obtained more reliable transportation.  She did not consider eliminating the assistance to her neighbor.  Ms. Pacillo found she lacked sufficient free time to take walks, which are common stress relievers.

Ms. Pacillo could not afford to seek medical care for her stress due to finances, and she did not think of requesting a leave of absence.  Prior to this job she was self-employed.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

The Alaska Employment Security Division Benefit Policy Manual VL 235.05 (August 1993) states, in part:


A quit because of health or physical condition is with good cause if:



1.
The conditions of work materially and adversely affect the physical condition of the worker; and


2.
The worker reasonably attempts to preserve the employment relationship.



In re Lewis, Commissioner Review No. 9322227, July 29, 1993.  In re Sanchez, Commissioner Review No. 9322133, July 26, 1993. In re Hok-Demmott, Commissioner Review No. 9321805, June 15, 1993. In re McCurry, Commissioner Review No. 9225898, June 1, 1992.  In re Reavis, Commissioner Review No. 9223757, April 29, 1992.



The worker's health or physical condition provides good cause for voluntarily leaving work only if there is some connection between the conditions of work and the worker's health condition. the work.  Such a condition does not provide good cause for voluntarily leaving work.



Regardless of the severity of the worker's health condition, the worker does not have good cause to voluntarily leave work unless the worker has made a reasonable attempt to keep working.  This specifically includes:



1.
Reasonable medical aid which would allow the worker to continue working;



2.
A request for a transfer to work which does not impair the worker's health, where practical; and


3.
A leave of absence, if the worker is aware of the employer's leave policy and the health problem is a temporary one which could be solved by a leave of absence.


In most cases, a worker's failure to seek medical attention weakens the allegations that the worker's illness or disability compelled the worker to quit work.  In re Levin, Commissioner Review No. 9321175, June 18, 1993.  In re Shrestha, Commissioner Review No. 84H-UI-204, July 31, 1984.

Undoubtedly, Ms. Pacillo was under stress.  However, the vast majority of those stress factors were not attributable to the job.  The incidents on the job that led to Ms. Pacillo’s separation were not shown to be so onerous as to cause the work to become unsuitable.  Additionally, a pattern of abuse or hostility was not shown.  Finally, Ms. Pacillo failed to show that she explored reasonable alternatives to quitting, i.e., seeking assistance for her stress through free health clinics or governmental agencies.  The evidence supports the conclusion that Ms. Pacillo left suitable work without good cause.


DECISION
The June 19, 1998 separation from work redetermination is AFFIRMED.  Benefits are denied for weeks ending June 6 ,1998 to July 11, 1998 under AS 23.20.379.  Ms. Pacillo's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Pacillo may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 12, 1998.


Doris M. Neal


Hearing Officer

