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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 25509


JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No:  98 1616   

Hearing Date:  August 27, 1998 

CLAIMANT                           INTERESTED EMPLOYER
ROGER GREEN
COOK INLET PROCESSING

CLAIMANT APPEARANCES               EMPLOYER APPEARANCES 
Roger Green
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Green timely appealed a determination issued on May 13, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.  Mr. Green also appealed the resulting denials pursuant to AS 23.20.353, 23.20.406, 23.20.360 and 23.20.387.  Benefits were denied on the grounds Mr. Green had work and earnings during  weeks under appeal, and he knowingly failed to report that material fact as well as the work separation.  The determination also found Mr. Green liable for an overpayment of benefits pursuant to AS 23.20.390.


FINDINGS OF FACT
Mr. Green worked for Cook Inlet Processing on January 25, and January 26, 1997.  He earned $6 per hour for seasonal work as a processor.  He worked approximately 14 hours the first day and 12 hours the second day.  He was paid $84.06 the first day, and $68.82 the second day.  Mr. Green quit work without notice after two days.

Prior to accepting the position with Cook Inlet Processing Mr.  Green had worked as a warehouseman for Carrs grocery.  He injured his back and had a herniated disk in 1990 while on the job.  He was transferred to other work, and then terminated.  He received workman's compensation for a time.  He became a musician (drummer) because that work allowed him to stay seated for long periods of time.  He also does odd jobs in order to get by.  

In January 1997, Mr. Green's friend told him to come by the Cook Inlet Processing Plant for a job.  Mr. Green drove fork lifts while in the Army, and his friend thought he could get him a job doing that type of work.  On January 25, 1997, the employer informed Mr. Green that the fork lift position was filled, but he could work at a processing job.  Mr. Green believed he could move up in the organization to a fork lift job if he worked at processing until an opening became available.  After two days of work, Mr. Green was unable to continue working at processing because of the pain in his back.  He was physically unable to stand on concrete floors for twelve hours or more per day.  The employer required him to work 12 hour shifts with some overtime.  

Mr. Green filed for unemployment insurance benefits for the weeks ending January 25, and February 1, 1997.  He did not report the work separation, nor the earnings.  Mr. Green contends that he is a responsible person.  He believes it was "programmed behavior"  that caused him to complete the claim certification incorrectly because he had filled out claim certifications the same way each time.  He also did not feel that he was employed since the work only lasted two days and he earned less than $200.00.  

Mr. Green received $148 per week in unemployment insurance benefits for the weeks ending January 25, 1997, through April 19, 1997.  His weekly benefit amount was $148, and the excess earnings amount was $247.33.  Mr. Green knew to report work and earnings as he did receive and read an unemployment insurance handbook.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

8 AAC 85.410 provides in part:


(a)  The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks....

AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....

AS 23.20.406 provides in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).


CONCLUSION
Mr. Green raised the argument that the work he left was unsuitable.  Before a decision can be made on leaving work with or without good cause, the Tribunal must first decide on the suitability of the work.  The Employment Security Division's Benefit Policy Manual, Section VL 425, states in part;


The definition of suitability cannot be applied in exactly the same way for both voluntary leaving issues and work refusal issues.  A worker does not necessarily have good cause to voluntarily leave work based on the same suitability factors which would provide the worker good cause to refuse new work.


If a worker accepts the conditions of the work and works under those conditions for a period of time, the work will not be considered unsuitable just because the worker would have good cause to refuse an offer of new work under those conditions....


In voluntary leaving cases, the length of time that the worker has been employed under those conditions must be examined....If the facts indicate that the worker has "not accepted" the conditions of work by remaining on the job for a short period of time under those conditions or has attempted to have the conditions adjusted, then the conditions of work would be considered under the new work provisions of AS 23.20.385(a)(2).  In re Whitney, Commissioner Review No. 9225179, June 25, 1992.  In re Stafford, Commissioner Review No. 9121614, October 25, 1991.  In re McGillivray, Commissioner Review No. 9027323, July 19, 1990....

The Employment Security Division's Benefit Policy Manual, Section SW 235.05-3, states in part;


In Referee Decision No. 80B-412 a claimant was referred on February 25, 1980, to a job as a storeroom attendant, which required lifting objects up to 100 pounds. The claimant rejected the referral, contending that an injury he had sustained in February of 1977 prevented his lifting weights of that magnitude. . . In rejecting the reasoning used by the division, the referee said:



"(The claimant) has provided medical evidence that he suffers from low-back pain, and he indicated prior to the referral . . . that he suffered a disability in the form of an injured back.  It is a well-known fact that people that suffer from low back pain, and who have histories involving back injury, are not usually able to lift excessive weights, especially in the magnitude of 100 pounds.  I therefore conclude that the referral made to (the claimant) on February 5, 1980, was not to a position entailing suitable work and therefore that benefits should not be denied him."

The record establishes Mr. Green had no experience as a processor and his length of employment was only two days.  He did not accept the working conditions, and he was physically unable to perform the duties as required by the employer due to a previous back injury.  Accordingly, the work was not suitable for Mr. Green.  The disqualifying provisions of AS 23.20.379 do not apply in this matter.

Mr. Green failed to report work and earnings during the period under appeal.  He is liable for the overpayment as a result of the earned wages.  Mr. Green received unentitled benefits as a result of his failure to report work and earnings during the weeks ending January 25, and February 1, 1997.  He remains liable for the overpayment for those two weeks only, as well as the 50 percent penalty amount attached to those weeks.

Since Mr. Green's work separation did not result in a denial of benefits pursuant to AS 23.20.379, he is eligible for benefits for the weeks ending February 8, 1997, through April 19, 1997, if otherwise eligible.  No overpayment or penalty is applied to those weeks.


DECISION
The determination issued on May 13, 1998, is MODIFIED.  Benefits are allowed for the weeks ending February 1, 1997, through March 8, 1997, pursuant to AS 23.20.379 if otherwise eligible.  Mr. Green's maximum potential benefit entitlement reduced as a result of the original determination is restored.

Mr. Green's benefits are denied for the weeks ending January 25, and February 1, 1997, pursuant to AS 23.20.360.  Benefits are denied pursuant to AS 23.20.387 for the weeks ending January 25, and February 1, 1997, and May 16, 1998 through August 1, 1998.  Benefits are allowed for the weeks ending February 8, through April 19, 1997, and August 8, 1998, through February 27, 1999, if otherwise eligible.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on August 27, 1998.








Cynthia Roman








Hearing Officer

