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STATEMENT OF THE CASE
On July 16, 1998, Ms. Menke was allowed unemployment insurance benefits, and no disqualification pursuant to AS 23.20.379 was imposed.  Hotel Halsingland, Inc. filed a timely appeal.  The issue before me is whether Mr. Menke was discharged for misconduct connected with the work.

FINDINGS OF FACT

Ms. Menke was employed by Ft. Seward Tours, a subsidiary of Hotel Halsingland, Inc., as a driver/guide from May 5 to June 24, 1998.  Her salary varied depending on the type of tour she was giving.  On June 24, Ms. Meissner, manager of Ft. Seward Tours, discharged Ms. Menke due to "numerous complaints from vendors, tour operators, local business owners, drivers, Hotel Halsingland employees and Port Chilkoot employees."  Exhibit 6, page 10.  Several specific incidents led to Ms. Menke's discharge.

•
On May 31 and June 24, Ms. Meissner received from the American Bald Eagle Foundation two complaint memos that Ms. Menke had led passengers on her bus directly into and out of the facility with no time for the customers to go to the gift shop.  When Ruby Hart, manager of the gift shop, discussed with Ms. Meissner, Ms. Meissner said that she was having to juggle tours to get everyone to all the stops on time.  Exhibit 6, pages 3 and 4.


At the Foundation, a presentation is given by a person who is very verbose.  Often his presentations run longer than can be allowed for passengers to then have sufficient time to go into the gift shop, and still get to the next stop on the tour on time.  In those cases, Ms. Menke would have to more closely control her passengers.  Although she would attempt to stop the presenter, she would not cut him off.  She would speak to Ms. Hart, explaining that the presenter should give a shorter presentation so that passengers would have time to visit the gift shop.

•
On June 10 and 17, Ms. Menke was assigned to drive a Salmon Bake/Chilkat Dancer tour.  This tour requires that a driver pick up passengers at the ship, drive to the Salmon Bake for dinner at 7:30, and then to the Chilkat Dancers at 8:30.  The distance between each of these places is about five minutes.


Ms. Menke had been told by "Phil," a senior driver, that she was to arrive ten minutes behind the bus in front of her.  Since she was the fourth and last bus, she would arrive 30 to 40 minutes after leaving the dock.  Usually, she would take her passengers out to the cannery, about ten minutes distant, where a dolphin had been for several weeks.  On these particular days, Ms. Menke did not arrive at the Salmon Bake until about 8:00, on June 10, and 8:15 on June 17.  This left insufficient time for her passengers to leisurely eat their meals.  Jill Nichols, the Salmon Bake manager, expressed concern to her that her passengers would only have about ten minutes to eat.  Ms. Menke responded that it was her tour, and she would do what she wanted.


At least two of the other drivers also went to the Cannery.  Ms. Meissner contends that she personally or through Phil told all drivers that, on Wednesdays, they were not to go to the cannery until after the tour.  Ms. Menke does not recall any specific instructions from Ms. Meissner that she or the other drivers could not go to the cannery first.  She does recall Phil saying that she had to arrive ten minutes after the bus in front of her in order to not overwhelm the Salmon Bake staff, and that at least two other buses also went to the cannery.

•
Sometime during the week of June 14, the Seabird, a smaller cruise ship, requested a walking tour of Haines instead of the usual bus tour.  Ms. Meissner asked Ms. Menke if she would like to do that tour at the hourly rate of $9.16.  Ms. Menke responded that she would, but only if the tour paid $45.00, the amount that had been paid a sub-contractor the year prior.  Ms. Menke did not feel it right that she would be used to cut out the sub-contractor.  Ms. Meissner said she would speak to the owners of the company about that.


On June 19, the day of the tour, Ms. Menke, not having heard about the pay, called to speak with Ms. Meissner.  Because she was not available, Ms. Menke asked to speak to Joyce Tremaine, the accountant and administrator of Hotel Halsingland, Inc.  She told Ms. Tremaine about her discussion with Ms. Meissner, and said she would be willing to expand the tour to make up the additional salary.  Because of scheduling, this was not possible, whereupon Ms. Menke asked her to find a different person to take this tour.  Ms. Tremaine does not recall Ms. Menke making that request.  Ms. Tremaine characterized Ms. Menke as being "not pleasant" and "irritated."


About two hours before the tour, Ms. Menke again called for Ms. Meissner, who again was unavailable.  Ms. Menke left a message that she would not take this tour.  Ms. Meissner felt that Ms. Menke deliberately went over her head.  Ms. Menke believes that she had an agreement with Ms. Tremaine that another person would do the tour, and she called Ms. Meissner just to confirm that she had received the message.

•
In past years, drivers were allowed to eat at no charge at the Salmon Bake on those tours where a driver would actually bring passengers to the Salmon Bake for a meal.


Jill Nichols is the Salmon Bake manager.  She is new to the position, and was not, at the beginning of the season, knowledgeable of all the drivers.  In mid-May, Ms. Menke was helping herself to a meal.  Ms. Nichols approached her, and asked what she was doing, and who she was.  Ms. Menke responded saying she was a driver, and she could eat anytime she wants to.  On the following day, Ms. Menke again was serving herself a meal.  Ms. Nichols asked her not to take any ribs, meatballs, or corn because, being the beginning of the season, they were short on those items, and the paying passengers should be ensured of having them.  Ms. Menke became argumentative, saying that she would take whatever she wanted.


Ms. Menke did not take any meatballs because she does not like them.  Ms. Menke was never told that she needed to check with Ms. Nichols to see which foods might be in short supply.  She does not recall Ms. Nichols ever speaking to her except the first day, and does not recall any instructions that she had to check with Ms. Nichols first to see what was short.  She knew of no other driver who did so.  Later, a new policy was instituted that drivers could have a meal each day they worked regardless of whether they took passengers to the Salmon Bake. 

•
One of the tours which Ms. Menke regularly took was a Summit Tour, a tour for which another driver drove and Ms. Menke acted as naturalist.  The tour takes passengers to the summit, where there is a picnic that includes champagne, and then returns the passengers to the Salmon Bake.  The trip takes about six to eight hours depending on the ship.


On one of the tours, the driver had forgotten to load the champagne.  Ms. Menke told her passengers that she would serve the champagne at dinner instead.  When they arrived at the Salmon Bake and Ms. Menke was serving champagne, David Pruitt, manager of food service, asked her why she was serving champagne.  He was concerned because other groups in the area were not being served champagne.  Ms. Menke explained the situation.  Mr. Pruitt asked that in the future he be informed ahead of time of any changes, and that he would be glad to move the passengers into a separate building.  Ms. Menke became defensive and angry, and continued to serve the champagne.


Ms. Menke did not know who Mr. Pruitt was, but did not ask him to explain his position.  She did not realize the effect serving champagne to her passengers would have on others in the area.  She did not feel it reasonable to move her passengers after they had already been seated.  She characterized her response as confident and courteous, but firm.

In most of the above cases, Ms. Meissner would not speak specifically to Ms. Menke.  She would, instead, mention it generally in drivers meetings without being specific as to who had committed an infraction.  On May 31, however, a performance evaluation was given to Ms. Menke.  Exhibit 6, page 5.  The evaluation states, in part,


Following is a list of complaints that need to be addressed:



1.
Disregard for Fort Seward Tours management.



2.
Disregard for Hotel Halsingland staff.



3.
Disregard for Port Chilkoot staff.



4.
Complaints from Haines tour vendors.



5.
Complaints from Haines tour operators.



6.
Complaints from Haines local business establishments.


In the future, we would like to see improvement in these areas.  If we do not see improvement in these areas, we will be forced to terminate your employment with Fort Seward Tours.

The evaluation is signed by Ms. Meissner and Ms. Tremaine.  The various complaints listed are of the type covered in the Findings, above.  The complaints were discussed, and Ms. Menke felt that all had been satisfactorily resolved.  On June 25, Ms. Meissner terminated Ms. Menke without explanation other than she had continued to receive complaints from vendors.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r. Dec. 86H‑UI-213, August 25, 1986.

None of the problems that occurred with Ms. Menke, by themselves, would create misconduct.  Each of the problems appear to be isolated instances of poor judgment, or an extreme sense of duty to her passengers.  However, in a business such as this that requires excellent public relationships, it is imperative that employees exhibit a higher degree of conduct so that harm is not caused to the employer.  Even instances of poor judgment may rise to the level of misconduct if, in the accumulative, the employee evidences a wilful disregard of the employer's interest.

Ms. Menke should reasonably have been aware that serving champagne in the presence of other passengers not being served champagne could create ill-will towards the Salmon Bake and towards her employer.  She should reasonably have been aware that her well-intentioned but "firm" insistence that her passengers leave the American Bald Eagle Foundation immediately would cause her passengers to question whether the tour operator (her employer) was providing that for which they paid.  She should reasonably have known that arriving at the Salmon Bake 15 minutes before the dancers were to start would not give her passengers sufficient time to eat, and thus would create ill-will towards all of the companies involved.

Finally, she reasonably should have known that arguing in front of passengers is not in the best interests of her employer.  Although she contended that she was merely "firm," or "confident," several unconnected people testified or provided statements that she was rude or contentious.

A Hearing Officer must base his decision on a "preponderance of evidence."  See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86.  "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto."  In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

The Tribunal does not doubt that Ms. Menke believes she was acting reasonably.  But the preponderance of the evidence convinces me that, in total, her actions showed a wilful and a wanton disregard of her employer's interests.  She was, therefore, discharged for misconduct connected with her work.

DECISION

The notice of determination issued in this matter on July 16, 1998 is REVERSED.  Ms. Menke is denied benefits pursuant to AS 23.20.379 for the weeks-ending June 27, 1998 through August 1, 1998.  Her maximum payable benefits are reduced by three times her weekly benefit amount, and she is held ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 28, 1998.





Dan A. Kassner





Hearing Officer

