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CLAIMANT                               INTERESTED EMPLOYER
BRANDY CISSEL
KENAI SUPPLY INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Brandy Cissel
Tim Walsh


ESD APPEARANCES
None


CASE HISTORY
Ms. Cissel timely appealed a determination issued on July 22, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Cissel worked for Kenai Supply, Inc. during the period October 1996 through July 14, 1998.  She earned $10 per hour for full-time work as a receptionist.  Ms. Cissel was discharged on July 14 for her unwillingness to assist coworkers, rudeness to coworkers, untimely delivery of phone messages, and delays in completing her work requirements.

On September 17, 1997, Ms. Cissel was verbally warned for her failure in her performance and complaints received from coworkers about delays on phone messages or no messages taken.  Ms. Cissel agreed that there were times she failed to get phone messages to coworkers, but it was the result of her busy work area.  She denied, however, the allegations that she did not complete her work in a timely fashion.  

Mr. Walsh, general manager, had expressed concern during the September 17 meeting that Ms. Cissel had delayed faxing invoices for payment.  Ms. Cissel responded that 20 or more faxes needed to be done daily and those on the bottom would occasionally be delayed due to interruptions.  Mr. Walsh noticed Ms. Cissel improved over the next several months.

In early 1998, Mr. Walsh began receiving worker complaints again about Ms. Cissel's rude or harsh tones, delays in phone messages, and her failure to timely complete tasks assigned.  Mr. Walsh did not act immediately on those complaints but did agree to discuss complaints directly with Ms. Walsh when they were received.  No discussions took place during her last few months of employment.

The parties agree Ms. Cissel had a personality conflict with her direct supervisor, Ms. Engholm, who offered the majority of the complaints.  Ms. Cissel tried to comply with Ms. Engholm's work requests in the manner she (Ms. Engholm) wanted them done. 

Mr. Walsh provided on example of an incident that led to the final warning issued on July 14.  Mr. Wells, owner, had contacted the office to speak to another working owner.  Ms. Cissel took the call and told Mr. Wells that if he wanted her to look for the other owner, he would need to come down and answer the phones.  Ms. Cissel was joking and contends both she and Mr. Wells laughed at the comment.  

Ms. Cissel contends Mr. Wells indicated he knew how busy she was.  Mr. Walsh had gotten the complaint information from a third party who indicated Mr. Wells stopped using the main switchboard.  Ms. Cissel remembers Mr. Wells called numerous times through the switchboard after that incident.

Mr. Walsh opted to issue a final warning notice to Ms. Cissel on July 14.  She denied the allegations and refused to sign the notice.  Because Mr. Walsh believed Ms. Cissel's refusal to sign meant she would not improve her attitude and performance, he discharged her.

Kenai Supply does not require its employees to sign warning notices.  The employer also provides the opportunity to disagree with the warning notice.  Ms. Cissel was upset in the meeting and did not think to sign the notice indicating she disagreed, nor did she think to ask for time to think about the notice.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

"[I]t is the employer's right to establish the methods and quality of work."  In Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.  

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

In a discharge for misconduct case, the employer bears the burden of proof.  Kenai Supply did not provide any witnesses to refute Ms. Cissel's contention that she did in fact perform her work satisfactorily.  Although there is no dispute Ms. Cissel and her direct supervisor failed to get along, there is no evidence Ms. Cissel blatantly refused a direct order or refused to do the work she was assigned.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  However, Ms. Cissel had no indication for nine months that she was doing anything wrong or that her attitude was considered unacceptable in the eyes of the employer.  Finally, hearsay evidence in insufficient to overcome direct sworn testimony.  Misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on July 22, 1998, is REVERSED.  Benefits are allowed for the weeks ending July 18, 1998, through August 22, 1998, if otherwise eligible.  Ms. Cissel's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 21, 1998.








Jan Schnell, Hearing Officer

