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CASE HISTORY
Mr. Morkal timely appealed a redetermination issued on July 30, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Morkal was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Morkal was employed by MFS Domestic Personnel, Incorporated from April 1, 1996 to May 18, 1998 as a systems engineer.  Mr. Morkal was dismissed from work on charges of a policy violation and unsatisfactory conduct.

While out-stationed in Fairbanks, Mr. Morkal was assigned a company vehicle.  He was allowed to use this vehicle to transport himself to and from work and for breaks during the day. 

In Fairbanks, employees were scheduled to work from 8:00 a.m. to 5:00 p.m. (field schedules differed).  Still, on or about May 15, 1998, Mr. Morkal reported to work around 7:00 a.m.  After talking with workers, he concluded field assignments were imminent.  It was not uncommon to get as little as 30 minutes notice in those cases.  In anticipation of a field assignment, Mr. Morkal went to Fred Meyer in the company vehicle around 7:50 a.m.  He purchased batteries, head gear, and a sandwich, returning to the work site around 8:10 a.m.  The employer did not have immediate plans to send Mr. Morkal to the field. 

While the company vehicle was parked at Fred Meyer, someone apparently backed into it and damaged the tail light.  Mr. Morkal reported the incident and offered to pay for the damages.  The offer was declined.

The lead engineer maintains Mr. Morkal stated he went to Fred Meyer for breakfast.  Employees were allowed to use the company vehicle to take breaks, go to lunch/dinner, or transport themselves to and from work.  The employer believes Mr. Morkal knew or should have known that breakfast breaks were not allowed.

Normally, employees notified the operations manager whenever they left the work site.  It would be difficult to run a business without knowing the location of employees.  If Mr. Morkal had been scheduled to go to the field on short notice, he still would have been able to purchase/retrieve gear and supplies before his departure.

The day before the Fred Meyer incident, Captain Bartlett Inn demanded Mr. Morkal leave hotel premises.  Hotel management complained Mr. Morkal used profanity and was rude and condescending to the staff.

Mr. Morkal complained to the employer, as well as hotel personnel, that his room(s) had no water/heat/TV, he was served food he did not order, and ordered food was poorly prepared.  He did not use profanity in getting the point across that he was unhappy with hotel accommodations.  Subsequently, the employer moved Mr. Morkal to another hotel.  The Captain Bartlett Inn and Fred Meyer incidents led to Mr. Morkal’s dismissal.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

Mr. Morkal was allowed to use the company vehicle for breaks, meals, and in preparation for field trips.  Under those circumstances, it’s not unreasonable to believe Mr. Morkal thought it acceptable to use the vehicle to buy supplies and food (whether breakfast or lunch) in anticipation of a field assignment.  He admits he had not received official confirmation of field assignments.  And, although employees normally checked‑in before leaving for breaks, there was no showing Mr. Morkal knew or should have known check-ins were required.  However, if the work day began at 8:00 a.m., the issue was tardiness, not check-ins.  Mr. Morkal's actions did not show a willful or wanton disregard of employer interests, especially in the absence of prior warnings.

Mr. Morkal denied using profanity when complaining about hotel accommodations, and firsthand testimony was not offered to refute that denial.  Obviously, the hotel accommodations were substandard and unacceptable to Mr. Morkal, which may have accounted for the tone and/or condescending attitude he may have displayed to hotel staff.  Although such actions are not condoned, under the circumstances, misconduct was not shown.  Mr. Morkal is not subject to the disqualifying provisions under the separation from work law.


DECISION
The July 30, 1998 discharge for misconduct redetermination is REVERSED.  Benefits are allowed for weeks ending May 23, 1998 to June 27, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Morkal's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 22, 1998.


Doris M. Neal


Hearing Officer

