HALSEY, Shayne

98 1710

Page 4


ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1710        Hearing Date:  August 27, 1998 

CLAIMANT                               INTERESTED EMPLOYER
SHAYNE HALSEY
FISHERS FUEL INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Shayne Halsey
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Halsey timely appealed a determination issued on July 28, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Halsey worked for Fishers Fuel, Inc. during the period late 1996 through July 10, 1998.  He earned $8 per hour for full-time work as an outside attendant.  Mr. Halsey quit his job.

Throughout his employment, Mr. Halsey was not able to take a break or time to eat lunch.  He was allowed to break only if no customers were in the area.  Mr. Halsey had received several customer complaints because he had been on break and not immediately available to the customer(s).

During the winter months, the station was not as busy, which allowed Mr. Halsey to come into the station to warm up and take a break or eat lunch without complaints.  As the 1998 summer season approached, customer complaints began once again.  Mr. Halsey had been told last year that another complaint would result in his discharge.

Mr. Halsey was not happy about not being able to take a break.  He was told by management that a break was not required to be given by an employer.  Mr. Halsey feels he needs to eat on a regular basis because of his thinness and his high metabolism.  As the summer season approached, he began to lose weight and get sick more often.  Mr. Halsey quit because of the lack of a lunch break and he felt he might get fired.

Mr. Halsey would have stayed through the summer season if he thought he would not get fired.  He would have definitely quit by the beginning of winter because of the lack of breaks.  Mr. Halsey also wanted to get hired by the school district in his area as a custodian.  He may have stayed employed longer if a lunch break had been offered.  

Mr. Halsey did not tell his employer of his need to eat regularly, nor did he supply a doctor's note.  He did complain about the lack of breaks.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason.  Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause....Failure to [make attempt to secure from the employer an adjustment of the objectionable conditions] can negate the worker's good cause and subject him to disqualification....

The Tribunal is not aware of any statute or regulation that requires an employer to provide breaks or a lunch period to employees.  The employer's refusal to provide a break was not in violation of any law.  

Although Mr. Halsey may have had a need to eat on a regular basis, he did not make that known to his employer.  Had he supplied a doctor's note requiring time for him to eat because of health reasons, consideration may have been given to Mr. Halsey's decision to quit.

Good cause requires not only the reason for leaving be compelling, but the worker must exhaust all reasonable alternatives as well.  Mr. Halsey failed to exhaust his alternatives.  

Finally, an individual who quits his employment because he believes he may be terminated does so without good cause.  The disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on July 28, 1998, is AFFIRMED.  Benefits are denied for the weeks ending July 18, 1998, through August 22, 1998.  Mr. Halsey's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 28, 1998.








Jan Schnell, Hearing Officer

