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CLAIMANT                               INTERESTED EMPLOYER
RAMIRO CORTEZ
ZIGGYS RESTAURANT & HARBOR EXP

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Ramiro Cortez
Edelmira Cortez


Pablo Hernandez


Andrea King


ESD APPEARANCES
None


CASE HISTORY
Mr. Cortez timely appealed a redetermination issued on July 30, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Cortez worked for Ziggy's Restaurant during the period October 1997 through June 30, 1998.  He earned approximately $2000 per month for full-time work as a cook.  Mr. Cortez quit effective June 30, 1998.

On or about June 20, 1998, Mr. Cortez and the owner, Ms. Cortez (his sister), discussed the specials for the day.  Ms. Cortez wanted the left-overs to be held for several days and served again.  Mr. Cortez gave some of the left-overs to a man the restaurant buys food from.  

Mr. Cortez disobeyed his sister's request.  He contends his sister yelled at him and called him names such as dummy and stupid.

On or about June 23 or 26, 1998, Mr. Cortez felt his sister was "on his back."  He requested she "get off my back" or he would leave.  Mr. Cortez contends he told Ms. Cortez he would leave the end of the pay period (June 30).  Ms. Cortez did not recall knowing in advance her brother was leaving her employ.  She became aware of Mr. Cortez's decision not to return to work after June 30 through another worker.

Mr. Cortez relocated to Homer to be with his wife.  He admits he had planned on staying employed for an additional six months after June 1998 to help his sister.  Mr. Cortez contends he quit only after his sister started calling him names.  

Ms. Cortez provided two witnesses, Mr. Hernandez (cook) and Ms. King (waitress) who both worked with Mr. Cortez.  Neither individual witnessed Ms. Cortez calling her brother names.  Ms. King never heard Ms. Cortez raise her voice to her brother, although Ms. King was on vacation the last two weeks of Mr. Cortez's employment.

Both Mr. and Ms. Cortez speak Spanish.  Mr. Hernandez also speaks Spanish.  Ms. Cortez spoke Spanish to her brother and English to the workers as a whole.  Mr. Hernandez never heard Ms. Cortez use the Spanish term for "stupid" or "dummy" to her brother.  Ms. King does not speak Spanish, but does know several "bad" words in that language.  She did not hear Ms. Cortez use those words.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
An employee who decides to quit his employment has the burden to show his decision to quit was for good cause.  Good cause contains two elements:  1) the reason for leaving was compelling and 2) he exhausted all reasonable alternatives before leaving work.

Hearsay evidence or unsupported direct testimony is insufficient to overcome evidence supported by direct testimony from two or more individuals.  The employer has shown through direct sworn testimony that she did not call her brother names.  As an employer, however, she had the ability to ensure her orders were carried out and her product was prepared to her specifications.  An employer has the ability to discipline employees who fail to comply with her directives.

The record establishes Mr. Cortez acted against his employer's wishes.  When he failed to comply with his sister's request's, Mr. Cortez received a verbal reprimand.  It was Mr. Cortez's interpretation that his sister was "on his back" rather than the actions of a concerned employer ensuring her orders were obeyed. Accordingly, good cause for leaving work has not been shown in this matter.


DECISION
The redetermination issued on July 30, 1998, is AFFIRMED.  Benefits are denied for the weeks ending July 11, 1998, through August 15, 1998.  Mr. Cortez's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 31, 1998.








Jan Schnell, Hearing Officer

