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CLAIMANT                           INTERESTED EMPLOYER
DANIEL DU COMMUN
HILTON HOTELS CORP

CLAIMANT APPEARANCES               EMPLOYER APPEARANCES 
Michael Du Commun
None

ESD APPEARANCES
None


CASE HISTORY
Mr. Du Commun timely appealed a determination issued on August 6, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Du Commun worked as an outside houseman for the Anchorage Hilton from 1990 to 1995, summer of 1996, and then April 18, 1997 to May 22, 1998.  He was paid $10.23 per hour and generally worked forty hours per week.  His duties included shoveling snow from sidewalks in the winter, sweeping sidewalks in the summer, stocking supplies, and emptying trash.  

Mr. Du Commun informed his employer in April 1998 that he was moving to North Carolina.  He left work May 22, and left Alaska by car on June 1, 1998 to relocate his family.  He contends he moved to North Carolina because the climate is warmer and is better for his health.  In addition, his parents live there and they are getting older, so he wanted to be closer. 

In 1988, Mr. Du Commun strained his back while working for another hotel, but was released for work after three days.  In 1995, he worked as a temporary garbage collector for the city for four months, and again strained his back.  He contends that once you hurt your back, it doesn't heal properly.  He believes the cold weather in Alaska affected his back and that he needed to move to a warmer climate.  Mr. Du Commun has not seen a doctor for his back since the last injury in 1995, and was not advised to quit work due to his back.  He has gout in his foot, and contends the cold weather brings on that condition.  He is taking medication for that condition.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Division's Benefit Policy Manual, Section VL 155-2 states, in part:



Most issues regarding a worker who voluntarily leaves work involve the worker's return to a home or to a spouse in another locality, or the worker's relocation of the worker's family unit to another locality. Isolation, temporary separation from family and the desire to relocate to a new or former residence may understandably exert pressure on the worker. However, these pressures by themselves are seldom compelling enough to provide the worker with good cause for voluntarily leaving work. 



The circumstances involved in a worker's voluntarily leaving work must be compelling and must leave the worker with no reasonable alternative. In Thompson, Commissioner Review No. 95 1003, August 7, 1995. In Nowosielski, Commissioner Review No. 94 9114, January 23, 1995. In Simons, Commissioner Review No. 94 8528, November 17, 1994. In Trigg, Commissioner Review No. 91222484, February 12, 1992.

Also, the Employment Security Division's Benefit Policy Manual, VL 515, states in part:


In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason.  Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause....Failure to [make attempt to secure from the employer an adjustment of the objectionable conditions] can negate the worker's good cause and subject him to disqualification....

Mr. Du Commun's back injuries occurred in 1988 and 1995.  However, the injury was not so bad that he could not work, as he was released for work and continued to work.  The gout did not prevent him from working, and he was taking medication to control it.  He continued working for the same employer for more than a year (three years after the second injury), and did not decide to leave until after the winter was over.  Therefore, the back injury and having to shovel snow was not the immediate cause for leaving work, and does not provide good cause for leaving work in May 1998.  Although understandable that Mr. Du Commun would want to move to North Carolina for warmer weather, it does not provide compelling reason for leaving work at the time that he did.  Therefore, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on August 6, 1998, is AFFIRMED.  Benefits are denied for the weeks ending May 30, 1998, through July 4, 1998.  The benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on August 31, 1998.
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Hearing Officer    

