RUFF, Vivian

98 1806

Page 3


ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1806        Hearing Date:  September 9, 1998 

CLAIMANT                               INTERESTED EMPLOYER
VIVIAN RUFF
ARCTIC CATERING INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Vivian Ruff
Terry McIntosh


ESD APPEARANCES
None


CASE HISTORY
Ms. Ruff timely appealed a determination issued on July 31, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Ruff worked for Arctic Catering, Inc. on the North Slope during the period August 4, 1997, through June 22, 1998.  She earned $8.50 per hour for full-time work as a bull cook.  On July 20, 1998, Ms. Ruff was discharged for missing her flight to return to work.

Arctic Catering does not permit employees to miss flights.  The company employee handbook advises employees that termination will ensue if a flight is missed to return to work on the slope.  Ms. Ruff had missed a flight in April 1998 and was verbally warned by the camp manager that any future flights missed would result in her termination.  The company did not discharge Ms. Ruff at that point because the policy was in the process of being revised.

Ms. Ruff missed her flight on July 20 because she was having family problems at home.  She tried calling the local office on July 19 in Anchorage, but did not recall leaving a message that she could not be to work on July 20.  Ms. Ruff did not think to ask for a leave of absence, although that provision was contained in the employee handbook.

Arctic Catering utilizes the charter flights of its contractors.  If an employee misses a flight, the company must pay for another ticket in the amount of $600 to get the replacement employee to the slope.  Additional charter flights are available, but require up to a week's notice.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Misconduct connected with the work must be a willful and wanton act which breached a duty owned to the employer and must injure or tend to injure the employer's interest.  Benefit Policy Manual, Section MC 5.

The record establishes Ms. Ruff failed to meet her company's requirement.  She knew her job could be in jeopardy if she missed the flight, yet failed to make personal contact with the employer.  Although family problems can cause difficulties, there is no evidence Ms. Ruff was prevented from contacting her employer before she missed her flight.  Misconduct connected with the work has been shown in this matter.

Ms. Ruff's employment did not end until July 20.  Therefore, the determination under appeal will be modified accordingly.


DECISION
The determination issued on July 31, 1998, is MODIFIED.  Benefits are denied for the weeks ending July 25, 1998, through August 29, 1998.  Ms. Ruff's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 1998.








Jan Schnell, Hearing Officer

