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CASE HISTORY
Mr. Gehrer timely appealed a determination issued on August 13, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Gehrer was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Gehrer was employed by Airborne Freight from April 1998 to July 30, 1998.  He worked full-time as a customer service agent.  Mr. Gehrer was dismissed from work on a charge of insubordination.

On July 28, 1998 Mr. Gehrer sought to leave work early due to a migraine headache.  The district manager, Ms. Austin, told Mr. Gehrer he was "too da-ned undependable" and demanded he supply a medical report from his doctor.  Mr. Gehrer had been absent the prior week due to complications from medication he had been taking for epilepsy.  Also, he was absent on other occasions due to medical/dental appointments and illnesses.  Ms. Austin was "tired of the sick days."

Mr. Gehrer saw a doctor on July 28, 1998.  He and his wife (who drove him to the doctor's office) returned to Mr. Gehrer's work site that same day to submit the medical report.  The report stated Mr. Gehrer should remain off work through August 4, 1998.  

At Mr. Gehrer's reappearance at the work site on July 28, Ms. Austin (employer) referred to him as "Mr. Sick" and commented he did not look sick.  Embarrassed, Mr. Gehrer presented the medical report to Ms. Austin, stating, "I'll see you on the 5th."  Feeling frustrated, Ms. Austin replied, "I don't think so." 

The employer witness, Ms. Gillespie, supported Ms. Austin's statement that Mr. Gehrer threw the one‑page medical report on the desk in front of Ms. Austin.  Ms. Gillespie witnessed the medical throwing incident, although she was working some distance away and not always facing in the direction of that exchange.  Mr. Gehrer maintained he placed (not threw) the report on the desk.

Mr. Gehrer asked if he was fired.  According to Mr. and Ms. Gehrer, Ms. Austin replied, "Yes, you're out of here - you're finished" (purportedly due to excessive absences).  Ms. Austin believes she simply stated she intended to check with the legal department, which was corroborated by Ms. Gillespie.  Earlier, however, Mr. Gehrer had asked Mr. Gehrer's immediate supervisor to check with the legal department about Mr. Gehrer's excessive absences.

On several occasions, Ms. Austin asked Mr. Gehrer to leave the work site as she perceived him to be loud and confrontational.  Ms. Gillespie testified Mr. Gehrer presented a "cocky" attitude, but both parties were loud on the day in question.

Believing he had been fired, Mr. Gehrer went to his desk and break room to retrieve personal items.  Ms. Austin followed him to his desk, took a notebook out of his hands, and removed documents she felt belonged to the company.  She again told Mr. Gehrer to leave.  Mr. and Ms. Gehrer remembered her saying, "Get the h-ll off Airborne property."  Ms. Austin contends Mr. Gehrer was subsequently discharged for insubordination due to his confrontational manner.

In May 1998, Mr. Gehrer was counseled in reference to his failure to complete and submit a duty log when requested.  From the employer's standpoint, that incident represented insubordination.  Mr. Gehrer was also counseled regarding a performance issue and his failure to report to work as scheduled or call-in.  Those warnings influenced the decision to terminate Mr. Gehrer's employment contract.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

Eyewitness testimony for both Mr. Gehrer and the employer was measured in relation to possible biases.  However, I found Ms. Gehrer's testimony more credible.  She was obviously interested and focused on the events taking place and was not encumbered with work related distractions.

Applying common interpretation principles, the evidence best supports the conclusion Mr. Gehrer was terminated with the employer's "I don't think so," "...you're finished" statements.  No other logical explanations were offered.  That conclusion is also supported by the employer's act of following Mr. Gehrer to his desk and confiscating all company related documents, indicating Mr. Gehrer no longer needed those materials due to the severed employee‑employer relationship.

Although frustration may have been the cause, the employer was glaringly hostile toward Mr. Gehrer.  In the face of hostility, Mr. Gehrer possibly presented a defensive posture that was interpreted as confrontational.  However, that interpretation was not supported.  The report throwing allegation was not shown to be a significant factor in relation to the insubordination charge.  The document apparently landed on a desk top, not the floor, suggesting there wasn't much force behind the placement/throwing motion.  And, considering the hostile atmosphere at the time, that alleged act alone would not support an insubordination charge for purposes of this benefit program.  Finally, the employer did not show Mr. Gehrer abused sick leave privileges.  Misconduct was not shown. 


DECISION
The August 13, 1998 discharge for misconduct determination is REVERSED.  Benefits are allowed for weeks ending August 1, 1998 to September 5, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Gehrer's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 16, 1998.


Doris M. Neal


Hearing Officer

