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CASE HISTORY
The claimant's appeal was taken from two notices of determination.  The first, issued on August 12, 1998, denied benefits under AS 23.20.379 on the ground that the claimant left his last suitable work voluntarily without good cause.  The second determination, issued on August 12, 1998, denied the claimant benefits pursuant to AS 23.20.378 on the ground that he was not able or available for full-time work.


FINDINGS OF FACT
Since 1995, Mr. Le worked as a fish processor for Ocean Beauty Seafoods in Cordova, Alaska.  He generally worked seasonally from May to August, seven days per week, more than 40 hours per week.  He was paid $9.00 per hour.  He lived in a company bunkhouse located across the street from the cannery.  Ms. Altermott believed the housing was approximately three blocks away from his work position.  Mr. Le is Vietnamese and has difficulty with the English language.

On July 23, 1998, Mr. Le injured his knee while working.  The doctor in Cordova told him it was strained and that he should not return to light duty work until August 3, 1998.  Mr. Le rested his knee, but was unable to walk without pain.  On July 28, 1998, Mr. Le asked whether he could go home because his knee was causing him pain, he was unable to walk without difficulty, and he did not think there was any work he could do.

The employer did not plan to shut the cannery down until the end of August and they were short-handed.  They believed Mr. Le could work at light duty in the cannery loft (upstairs), or at the 

retort area.  The cannery in Cordova was closed by August 28, 1998.  

Mr. Le contends he could not walk and would not have been able to climb stairs or work at other light duty locations.  He left work on July 29, 1998, after receiving help with travel arrangements from the office.  Mr. Le believes he was laid off because the season was to end soon.  He does not know when he will be able to work because his knee is still painful when he steps down and he walks with a limp.  He contends he is willing to try to work, but does not know who will hire him.  He expects to have X-rays taken of his leg because the doctor in Tacoma believes the knee may have "moved."  The doctor advised he not work around wet surfaces.  He has had no work since July 23, 1998.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .


(d)
The disqualification required in (a) and (b) of this 

section is terminated if the insured worker returns to 

employment and earns at least eight times the insured 

worker's weekly benefit amount.

8 AAC 85.095 provides in part:


(a)
A disqualification under AS 23.20.379(a) and (b) 

remains in effect for six consecutive weeks or until 

terminated under the conditions of AS 23.20.379(d), 

whichever is less.  The disqualification will be 

terminated immediately following the end of the week in 

which a claimant has earned, for all employment during 

the disqualification period, at least eight times his 

weekly benefit amount, excluding any allowance for 

dependents. . . .


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, 


exercising ordinary common sense, to leave work; 


the reasons must be of such gravity that the 


individual has no reasonable alternative but to 


leave work; . . .

S 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if



(1)
the insured worker is not available for work because 

 


(A)
the insured worker is ill or disabled;




(B)
the insured worker is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
the insured worker resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
the insured worker is serving as a prospective or impaneled juror in a court; and



(2)
a condition described in (1)(A)-(C) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing or medical travel.

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.,351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training; 



(5)
is willing to accept and perform suitable work 


which the claimant does not have good cause to 



refuse 



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7) 
is available for a substantial amount of full-time 


employment 


CONCLUSION
"Good cause" for leaving work is established by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

A quit for medical reasons is with good cause if the conditions of work or the work environment adversely affect the claimant's health and the claimant reasonably attempts to preserve the employment relationship.  Lewis, Comm'r Dec. No. 9322227, July 29, 1993.  Hok-Demmott, Comm'r Dec. No. 9321805, June 15, 1993.  

Mr. Le quit due to medical reasons.  The fact that there was no medical recommendation to quit does not necessarily mean that the quit was without good cause.  Mr. Le need only offer competent testimony that sufficient health reasons existed to justify his termination after reasonable efforts to adjust the situation before quitting.  Although Mr. Le contends he was laid off, the employer had work remaining available to Mr. Le and did not intend to lay him off until late August.    

Mr. Le's testimony establishes that he was told by his doctor not to work until August 3, for light duty work.  The doctor in Tacoma advised that he not work on wet surfaces.  Canneries generally have wet surfaces, and the employer's possible light duty jobs involved some walking or standing to get to the location to work.  Mr. Le had difficulty walking and still does.  Given that his job was to end in the interim, a leave of absence was not practical.  The record thus supports a conclusion that the quit was necessary for his health, and that he had no reasonable alternative to quitting work at the time that he did.   Mr. Le must therefore be considered as having voluntarily left work with good cause.

Mr. Le still has difficulty walking and standing, and his position as seafood processor requires those abilities.  Although Mr. Le is willing to try working, there is not a substantial field of employment available to him given his condition.  His restrictions preclude him from working in his usual occupation. Mr. Le is not fully able or available for a substantial amount of full-time work at this time.  When he is again able and available for a substantial amount of full-time work he may again contact the Alaska Employment Service regarding his availability.  

                            DECISION
The determination issued on August 12, 1998 under AS 23.20.379(a) is REVERSED.  Benefits are allowed for the weeks ending August 1, 1998 through September 5, 1998, if otherwise eligible.  The reduction to the claimant's maximum benefit entitlement is restored, as is his eligibility for extended benefits.  

The determination issued on August 12, 1998 under AS 23.20.378 is AFFIRMED.  The claimant is disqualified for the period from August 1, 1998, through November 21, 1998.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this September 8, 1998 in Juneau, Alaska.
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Hearing Officer

