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STATEMENT OF THE CASE
On April 6, 1998, Mr. Parmley was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal, and a hearing was held on May 12.  A decision was subsequently issued reversing and allowing Mr. Parmley benefits.  Parmley, App. Trib. Dec. 98 0951, May 28, 1998.

North Pacific Processors, Inc.  appealed the decision to the Commissioner of Labor, who, on August 5, remanded the matter for further testimony and subsequent decision.  The issue before me is whether Mr. Parmley was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Parmley was employed by North Pacific Processors, Inc. on September 9, 1997.  He had worked seasonally in this position for several years, and had worked for other seafood processing companies as well.  He worked for North Pacific Processors as a processor at a salary of $6.00 per hour.  He last worked on March 11, 1998.  The next day he was discharged.

Mr. Parmley had a history of tardiness and absenteeism.  According to Mr. Allison, in 1997, out of a 30-day period, Mr. Parmley was absent or tardy eight of the days.  In 1998, he was late or absent ten out of 33 days.

Mr. Parmley does not recall being absent or tardy that often.  There were occasions when the clerk, whose duty it was to clock in workers, would, herself, be late making everyone else late.  On other occasions, he would be late because he needed to get his rain gear on.  Occasionally, Mr. Bustillo, the floor manager, would tell him to go home at lunch time.  Mr. Parmley felt that Mr. Bustillo told him in a tone indicating that there was no more work for him.  He would, then, not return.  Mr. Parmley also believed that Mr. Bustillo would, under his breath, say, "and don't return."

In processing fish, a hook is used to pull filets from the machine.  The hook is sharp, and is attached to a steel bar as a handle.  Because of the noise in the processing room, Mr. Bustillo regularly bangs on the processing equipment with the bar in order to get the attention of a worker.

On March 11, Mr. Bustillo banged on the machine on which Mr. Parmley was working.  Mr. Parmley told him not to do that.  Mr. Bustillo asked him why not, and Mr. Parmley told him because he said so.  Other than Mr. Parmley's testimony, there is no testimony or evidence of what occurred next.  Apparently, Mr. Bustillo, for unknown reasons, pushed Mr. Parmley away from him using the hook, Mr. Parmley testifying that Mr. Bustillo struck him in the ribs.

Mr. Parmley immediately went to the main office to complain and ask that the police be called.  He wanted to press assault charges.  The police were called, but could find no evidence of or witnesses to any assault.  No charges were filed.

Mr. Allison, the personnel director, met with Mr. Parmley in the main office.  Present in the office also were a payroll clerk, an accounts-payable clerk, and, later in the meeting, the production manager and the quality control manager.

During the meeting, Mr. Parmley told Mr. Allison that Mr. Bustillo should be fired, and that if he were the supervisor, he would fire Mr. Bustillo.  Mr. Parmley referred to Mr. Bustillo as "the little Filipino," "the little fat guy," and "the Buddhist."  After calling Mr. Bustillo "the little fat guy," he corrected himself, and called him "the overweight man."  Mr. Parmley also told Mr. Allison that he would not do anything that Mr. Bustillo told him to.  Mr. Parmley "really, really got right up to (Mr. Allison)," and brought the conversation to a "sharp point."  Testimony, Mr. Parmley.  Mr. Parmley affirmed during the hearing that he got hot-tempered.

Mr. Allison told Mr. Parmley that Mr. Bustillo was the supervisor and needed to be obeyed   Mr. Parmley continued to say that he would not do anything Mr. Bustillo told him to do.  He felt that Mr. Allison was not taking the situation seriously, and was not acting in a professional manner.  He, therefore, told Mr. Allison that Mr. Bustillo should be told how to do his job, or be discharged.  He also told Mr. Allison that he should learn what his job is, and how to do it.  Mr. Allison told Mr. Parmley to go home for the day.

Mr. Allison consulted with Leo Vargas, the production manager and Mr. Bustillo's supervisor.  It was decided to discharge Mr. Parmley for insubordination and attendance problems.

In August, 1997, Mr. Parmley had argued with his supervisor about his attendance.  He stopped coming to work after the argument.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker




(1)
left the insured worker's last suitable work voluntarily without good cause; or




(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

Considerable time was taken during the hearing regarding the incident on the processing floor.  However, it was not for this that Mr. Parmley was discharged.  He was discharged for voicing a refusal to work under Mr. Bustillo, for telling Mr. Allison that he needed to learn what his job was and how to do it, and for attendance problems.

I discount attendance as a pivotal factor in the decision to terminate Mr. Parmley at the time the discharge occurred.  While that may have been a factor, it does not appear that Mr. Parmley would have been discharged but for the incident with Mr. Allison.  Mr. Parmley also had reasonable explanations for at least some of the tardiness.

Insubordination constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  Sorensen, Comm'r Dec. 9123334, April 2, 1992.  "An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

It is unknown whether Mr. Bustillo was justified in pushing Mr. Parmley away with the hook.  Certainly, no supervisor should use such measures unless in self-defense.  There was some testimony by Mr. Allison that Mr. Parmley was waving his hook in a threatening manner, but Mr. Parmley rebuts that, and Mr. Bustillo was not called by the employer as a witness.  Taking Mr. Parmley's testimony that he was pushed with the hook by Mr. Bustillo, Mr. Parmley's response in asking that the police be called, and that Mr. Allison investigate the matter is understandable.

But there is a large difference between those normal disputes which occur in all workplaces, and disputes which become insolence or abuse of a supervisor, especially when carried on before fellow employees, and which tends to undermine the supervisor's authority.

In discussing insubordination, the Commissioner, in Crump, Comm'r Dec. 95 3207, January 31, 1996, stated, 


We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. Cantrell, Comm'r Dec. 9225160, June 30, 1992.  However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination.  In the instant case, it is evident the claimant was refusing to work out his two week notice period while accepting the supervision of his immediate supervisor.  Accordingly, we conclude his insubordination did rise to the level of misconduct.

Mr. Parmley may have had a justifiable cause against Mr. Bustillo, but, if he did, he carried that complaint beyond the normal bounds of workplace propriety.  He not only, in effect, told Mr. Allison that he didn't know how to do his job, but he did it in such manner as to be insolent and insubordinate.  I hold that Mr. Parmley was discharged for misconduct connected with his work.

DECISION

The Appeal Tribunal Decision issued in this matter on May 28, 1998 is VACATED.  The notice of determination issued in this matter on April 6, 1998 is AFFIRMED.  Mr. Parmley is denied benefits pursuant to AS 23.20.379 for the weeks-ending March 21, 1998 through April 25, 1998.  His maximum payable benefits are reduced by three times his weekly benefit amount.  He is ineligible for extended benefits unless he works and earns eight times his weekly benefit amount during the denied period.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.
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