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EMPLOYER:
WILLIAM BABCOCK
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CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
William Babcock
None

ESD APPEARANCES:
None

PRIVATE 
CASE HISTORYtc  \l 2 "CASE HISTORY"
Mr. Babcock timely appealed a July 23, 1998, determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Mr. Babcock's separation from work.  The issue is whether Mr. Babcock voluntarily left suitable work without good cause or if the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Babcock last worked in his stocker position on July 4, 1998.  He started work in November 1996.  At the time work ended, the employer usually scheduled him to work 40 hours per week.  The employer paid him $12.65 per hour per hour.

On July 4, 1998, Mr. Babcock arrived 10 minutes late to work as the result of a dead truck battery.  He called his employer just before his scheduled shift start (8:00 a.m.) to notify them of his problem.  Mr. Babcock had tried calling after 7:00 a.m. when he discovered his dead battery, but there was no answer at the store.

At 11:30 a.m. on July 4, Mr. Babcock was discharged because he had received two prior attendance warnings.  His prior warnings were the result of a schedule mix up and his failure to call two hours before his shift started.

Mr. Babcock knew his job was in jeopardy, however, he did not have the money to call a taxi to get to work.  He does not know if the employer has a written requirement to call two hours before one's start time, but has been told by his union that it is not required.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)  claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith  errors in judgment or discretion(

CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings(.

The Employment Security Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence(.

There is no dispute Mr. Babcock was late to work on his final day and he knew he could be discharged because of his lateness.  However, Mr. Babcock attempted to contact his employer immediately upon discovery of his vehicle problem.  Further, there is no evidence the employer notified employees in writing of their requirement to call two hours before shift time.  

Finally, it appears the employer has no exception to their call-in requirement to allow for emergencies, etc.  Mr. Babcock acted reasonably given the circumstances.  The Tribunal does not dispute an employer’s ability to discharge employees who fail to or cannot meet certain company standards.  However, Mr. Babcock’s discharge did not amount to misconduct connected with the work for unemployment insurance purposes.

PRIVATE 
DECISIONtc  \l 3 "DECISION"
The determination issued on July 23, 1998, is REVERSED.  Benefits are allowed for the weeks ending July 4, 1998, through August 8, 1998, if otherwise eligible.  Mr. Babcock’s maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 17, 1998.








Jan Schnell








Hearing Officer

