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CASE HISTORY
Ms. Torell timely appealed a determination issued on August 13, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Torell voluntarily left suitable work without good cause.


FINDINGS OF FACT
From December 1, 1997 to February 2, 1998, Ms. Torell was employed by Alaska Silk Pie as a manager.  Her duties included ordering supplies and cashing.

Between January 27 and January 30, 1998, Ms. Torell offered two to four weeks notice of separation to allow the employer time to find a replacement.  Ms. Torell quit work due to the stress of so many hours at work and concerns regarding the company's financial stability.  At time of separation, Ms. Torell felt her work schedule was no longer an issue as her hours had decreased.

The employer hired Ms. Torell as a potential business partner.  It was agreed Ms. Torell would receive a salary of $1,000 a month for four months, with the warning that the hours at work would be “long and thankless.”  A percentage of hours worked by Ms. Torell (to be determined later by the employer’s accountant) was to be applied in terms of “sweat equity” toward partial business ownership.  The contract also stipulated Ms. Torell would not receive compensation for hours worked if either party chose to withdraw from the agreement. 

Ms. Torell worked from 7:00 a.m. to 1:00 a.m. on Fridays and Saturdays; 7:00 a.m. to 10:00 p.m. Wednesdays and Thursdays; and 10:00 a.m. to 4:00 p.m./6:00 p.m. Mondays and Sundays.  Often Ms. Torell was the sole worker in the store as business was slow.  Still, other workers, as well as the employer, assisted on occasion and during busy periods.

From December 1, 1997 to December 31, 1997, Ms. Torell worked 309.5 hours.  She worked 196.0 hours from January 1, 1998 to January 25, 1998.  During the course of Ms. Torell's employment, she did not specifically advise the employer she was not able to handle the workload or schedule.  She did mention she was getting tired. 

Ms. Torell maintained one or more vendors refused delivery of supplies due to nonpayment and customer traffic was sparse during the week.  Those conditions caused her stress.  The employer and employer witness denied allegations that vendors refused deliveries/services or were not paid.

As a normal practice, the employer limited an employee's access to business assets once a notice of separation was given.  Therefore, around 11:00 a.m. on February 2, 1998, the employer asked Ms. Torell to hand over the keys to the building and safe.  Also during that setting, the employer refused Ms. Torell’s request for overtime compensation.  The original terms of the employment agreement did not include provisions for overtime pay.  The employer did not feel obligated to change the original employment agreement, stating, “A deal is a deal.”

The Alaska Wage and Hour Administration determined Ms. Torell was due payment for services rendered at the rate of $5.77 an hour straight time and $8.66 an hour overtime.  The State also concluded Ms. Torell was eligible for back straight time and overtime wages.  Eventually, the employer agreed to compensate Ms. Torell for back wages.

Ms. Torell first testified she left the store midday on February 2, 1998 because she assumed she was discharged when the employer asked for the keys to the business.  Later in the hearing, Ms. Torell stated she felt the employer did not want her there any longer as her replacement had been found.  Also, Ms. Torell felt her integrity was at issue at that point.  Later, Ms. Torell informed the Alaska Employment Service that her job ended as a result of a layoff.

In her role as a manager, Ms. Torell often opened and closed the store.  She acknowledged, however, that others also had keys to the store and performed store opening/closing duties on occasion.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.10.050 provides:


It is the public policy of the state to



(1)
establish minimum wage and overtime compensation standards for workers at levels consistent with their health, efficiency, and general well‑being, and



(2)
safeguard existing minimum wage and overtime compensation standards that are adequate to maintain the health, efficiency, and general well‑being of workers against the unfair competition of wage and hour standards that do not provide adequate standards of living.

AS 23.10.060 provides:


(b)
If an employer finds it necessary to employ an employee in excess of 40 hours a week or eight hours a day, compensation for the overtime at the rate of one and one‑half times the regular rate of pay shall be paid.


(c)
This section is considered included in all contracts of employment.


(d)
This section does not apply with respect to



(1)
an employee employed by an employer employing less than four employees in the regular course of business, as "regular course of business" is defined by regulations of the commissioner....

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (November 1995) states, in part:


A "discharge" is a separation from work in which the employer takes the action which results in the separation[,] and the worker does not have the choice of remaining in employment.  8 AAC 85.010(20).


A "voluntary leaving" is a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

Ms. Torell stated to the Alaska Employment Security Division that she was laid off her last job, but she knew that assertion to be incorrect.  Because Ms. Torell's credibility is blemished in that regard, the employer's testimony is being given greater weight in this case.

The employer never told Ms. Torell she was discharged and it was not her intention to do so.  Ms. Torell offered several interpretations about the meanings she attached to the matter but most suggested she knew she was not being discharged.  The evidence in this case best supports the conclusion Ms. Torell's employment ended as a result of a voluntary quit.

To establish good cause for leaving work, evidence must be presented to show the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

The Alaska Employment Security Division Benefit Policy Manual AA 415.05 (July 1982) states, in part:


Since self‑employment is not intended to be insured under the Act, a self‑employed individual must accept the risks of his unemployment.

Apparently, Ms. Torell's concerns about the company's financial stability were related to future prospects as a co-owner.  Still, in her role as a manager (employee), it was not shown she was directly responsible for the company’s finances.  That situation did not offer her good cause to quit.

As the manager, Ms. Torell was responsible for maintaining some semblance of regular store hours.  That responsibility required many hours of work, causing Ms. Torell stress.  The hours worked equated to an approximate $3.23 an hour pay rate in December 1997 and $5.10 an hour in January 1998.  Both figures were less than federal/state minimum wage requirements of $5.15/$5.65 an hour.  Neither Ms. Torell nor the employer assigned a monetary value to the proposed “sweat equity”; therefore, it was not included in the hourly rate calculations.  Also, the equity matter became a non-factor with the termination of the employment agreement.

The employer was aware, or should have been aware of the disparity between the number of hours Ms. Torell worked in comparison with her monetary compensation.  As demonstrated during the February 2, 1998 conversation between the employer and Ms. Torell, the employer obviously had no intention of altering the original contract agreement in terms of an increased monthly salary for Ms. Torell, back pay, or overtime compensation.

The Alaska Employment Security Division Benefit Policy Manual VL 500.6 (November 1995) states, in part:

In Sullivan, Comm'r Decision No. Docket No. 95 2379, November 27, 1995, the Commissioner of Labor stated, in part: 



The claimant asserted she was paid a cash salary in addition to room, board and tips. The employer asserted he paid the claimant only room and board plus tips. If such was the case, the employer was obviously paying less than the minimum wage and was in violation of AS 23.20.065. That statute requires an employer to pay federal minimum wage plus 50 cents per hour.



As the Department entrusted with the charge of enforcing the minimum wage law, we must consider work paying below that level to be inherently unsuitable.  In addition, AS 23.20.385 requires that the wages, hours and other conditions of the work be prevailing for similar work in the locality in order to be considered suitable. The statute requires consideration of these standards in determining good cause for  leaving work.



A wage below statutory minimum is unsuitable. The claimant did not voluntarily leave suitable work without good cause. 

Ms. Torell was paid less than statutory minimum wage requirements.  Additionally, she was denied overtime compensation, in violation of state and federal laws.   Ms. Torell’s potential status as a business partner did not have the effect of circumventing laws designed to protect employees.  This Tribunal rules Ms. Torell left unsuitable work with good cause.


DECISION
The August 13, 1998 separation from work determination is REVERSED.  Benefits are allowed for weeks ending February 7, 1998 to March 14, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Ms. Torell's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 30, 1998.


Doris M. Neal


Hearing Officer

