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CLAIMANT                               INTERESTED EMPLOYER
KATHLEEN LECHUGA-GUTIERREZ
GOLD CACHE BINGO

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Kathleen Lechuga-Gutierrez
Karen Pirmera


ESD APPEARANCES
None


CASE HISTORY
Ms. Lechuga-Gutierrez timely appealed a determination issued on August 13, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Lechuga-Gutierrez worked for Gold Cache Bingo during the period August 12, 1995, through July 22, 1998.  She earned $9 per hour for full-time work as a cashier/caller.  Ms. Lechuga-Gutierrez gave her employer a two-week notice of her intention to quit effective July 22, 1998.

In 1995, Ms. Lechuga-Gutierrez injured her legs at work.  She was told by her physician in December 1997 to limit the use of stairs and to avoid prolonged standing or walking while at work.  The employer was aware of Ms. Lechuga-Gutierrez's limitations and accommodated her needs.

Sometime in early 1998, Ms. Lechuga-Gutierrez began using the stairs again.  Ms. Pirmera, general manager, asked if she should be using the stairs.  Ms. Lechuga-Gutierrez indicated she could.  As time went on, however, Ms. Lechuga-Gutierrez's legs began to get worse.  In February 1998, her physician recommended surgery, which Ms. Pirmera declined (Exhibit 8).  She declined the surgery because it was recommended she lose some weight first.

In July 1998, Ms. Lechuga-Gutierrez was told by her physician that she should probably find sedentary work that would allow her to limit the amount of standing or walking.  Ms. Lechuga-Gutierrez told her employer she was quitting to find other work in a sedentary type field.  The employer was not aware of the doctor's recommendation until several days after Ms. Lechuga-Gutierrez gave her resignation notice.

As a cashier on the register, Ms. Lechuga-Gutierrez was required to leave her area about six times per shift.  That amount was not unreasonable, but she also had to get up and down throughout her shift to restock or remove game sheets.  As a cashier in the "cage," Ms. Lechuga-Gutierrez was required to go up the stairs twice each shift, as well as stock/restock game sheets for the floor workers.  She was also required to handle all cash transactions for the register workers and floor workers.

Ms. Lechuga-Gutierrez needed to get up and down more often as a cage worker, but preferred that work because it paid more per hour.  She was assigned the cage about two-thirds of her time each week.  She worked the register one shift and the floor another shift each week.  As a floor worker, Ms. Lechuga-Gutierrez was required to walk the floor and assist players.  

Prior to leaving, Ms. Lechuga-Gutierrez discussed her worsening legs with her direct supervisors, but not with Ms. Pirmera.  The supervisors were unable to change policies or procedures with regard to the method in which work was done.  Ms. Lechuga-Gutierrez did not request she be removed from the floor work position.  If she had, Ms. Pirmera would have honored that request.

Ms. Lechuga-Gutierrez did not ask for additional accommodation because she felt she had already inconvenienced the employer.  She did not seek a transfer to another position that would allow more seated time because one did not exist.  Ms. Pirmera agreed with that statement.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 235, states in part:


A quit because of health or physical condition is with good cause if:


1.
The conditions or work materially and adversely affect the physical condition of the worker; and

2.
The worker reasonably attempts to preserve the employment relationship....


Regardless of the severity of the worker's health condition, he does not have good cause to leave his employment unless he has made a reasonable attempt to keep working.  This specifically includes:


1.
Reasonable medical aid which would allow the worker to continue in his employment;


2.
A request for a transfer to work which does not impair the worker's health, where practical; and

3.
A leave of absence, if the worker is aware of the employer's leave policy and the health problem is a temporary one which could be solved by a leave of absence....

There is no dispute about Ms. Lechuga-Gutierrez's medical condition.  Also, the parties agree the employer did what they could to accommodate Ms. Lechuga-Gutierrez's limitations as they became known.  However, good cause not only requires compelling reasons for leaving, but the worker must exhaust reasonable alternatives before leaving work.

The record establishes Ms. Lechuga-Gutierrez was given a medical option, which she declined in February.  Ms. Lechuga-Gutierrez could have elected the surgery and requested a leave of absence that would allow her to return to her employment upon release by her physician.  

Ms. Lechuga-Gutierrez could have requested removal from the floor position that may have reduced the worsening pain in her legs.  By leaving the floor position, Ms. Lechuga-Gutierrez may have been able to handle the more sedentary work as a register worker.

Finally, Ms. Lechuga-Gutierrez opted to work the more demanding position as a cage worker because of the increased pay.  Had she requested the less demanding register work, Ms. Lechuga-Gutierrez may have realized a decrease in the pain in her legs.  Accordingly, Ms. Lechuga-Gutierrez failed to exhaust all reasonable alternatives which negates the conclusion she had good cause for leaving her employment.


DECISION
The determination issued on August 13, 1998, is AFFIRMED.  Benefits are denied for the weeks ending July 25, 1998, through August 29, 1998.  Ms. Lechuga-Gutierrez's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 25, 1998.








Jan Schnell, Hearing Officer

