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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1961        Hearing Date:  September 29, 1998 

CLAIMANT                               INTERESTED EMPLOYER
PHILLIP SMITH
INLET FISHERIES INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Phillip Smith
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Smith timely appealed a determination issued on September 1, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Smith worked for Inlet Fisheries, Inc. during the period July 27, 1998, through August 9, 1998.  He earned $6.50 per hour for full-time seasonal work as a fish glazer.  Mr. Smith was discharged on August 9, 1998.

At the time of the discharge, Mr. Smith was told by the foreman, Fritz, that he had to let him (Mr. Smith) go because he was unable to get along with Monica, the supervisor.  Fritz had not mentioned a problem with Mr. Smith and Monica prior to the discharge date.  

Mr. Smith suspected he had a problem with Monica only several days before he was discharged.  Monica approached him after he returned from the restroom and indicated he had taken too long.  No other comment was made.  Mr. Smith was not aware that his job was in jeopardy.  Fritz told Mr. Smith he would be rehired next season.

The employer's documents in the hearing file (Exhibits 5, 7, and 8) were unsupported by direct sworn testimony.  Mr. Smith adamantly denies the allegations of sexual harassment by the employer.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

The failure of the employer to appear and rebut Mr. Smith's testimony establishes Mr. Smith's testimony to be more credible.

There is insufficient evidence to support the conclusion Mr. Smith acted inappropriately or was even aware of problems on the job.  Mr. Smith was not warned that his alleged behavior was inappropriate or that his job was in jeopardy.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on September 1, 1998, is REVERSED.  Benefits are allowed for the weeks ending August 15, 1998, through September 19, 1998, if otherwise eligible.  Mr. Smith's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 1, 1998.








Jan Schnell, Hearing Officer

