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ESD APPEARANCES
Wade Godfrey

Hadley Hess


CASE HISTORY
Mr. Gregg appealed a determination issued on December 22, 1997 that denied benefits under AS 23.20.505 and 23.20.387 on holdings that Mr. Gregg filed fraudulent claims for benefits and was fully employed during periods claimed.  In conjunction with those issues, Mr. Gregg was charged with overpayments and penalties pursuant to AS 23.20.390.  Mr. Gregg's September 8, 1998 appeal filing raised a timeliness issue under AS 23.20.340.


FINDINGS OF FACT
Timely Appeal Issue
The December 22, 1997 fraud/fully employed and overpay liability determinations under appeal were properly mailed to Mr. Gregg's address of record.  Mr. Gregg maintains he never received those determinations.  He offered the explanation that his sons may have picked up his mail and failed to notify him, as occurred many times before.  The record shows the Alaska Employment Security Division (AESD) also sent a letter of inquiry to Mr. Gregg's address of record on December 4, 1997.

Usually, the AESD sends monthly billing notices after an overpayment is established.  Mr. Gregg remembers receiving several letters of correspondence from AESD in 1998, but he chose not to open them.  In those instances, he did not believe the mail held any importance as he last filed for benefits years prior.

In September 1998, Mr. Gregg decided to open and read a correspondence from the AESD, which contained an overpay billing notice.  Mr. Gregg maintains he first became aware of an issue at that time and subsequently filed an appeal. 

The Appeal Rights instructions on the December 1997 determination under appeal stated, in part:


This determination becomes final unless a protest or appeal is filed within 30 days after the date shown on the determination.  This period may be extended if a delay in filing a protest or appeal is due to circumstances beyond your control.

Mr. Gregg's benefit rights were similarly stated on the December 1997 overpay liability determinations.

Fraud/Fully Employed/Overpay Issues
(See Conclusion and Decision)


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

8 AAC 85.220 provides, in part:


(a) 
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment.  An individual may request a waiver within 30 days after the date on which the determination of liability becomes final.  The director may extend this period if the request is delayed by circumstances beyond the individual's control.

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.

CONCLUSION

Timely Appeal Issue
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

In Walter, Comm'r Decision No. 9426751, June 28, 1994, the Commissioner of Labor stated, in part:


As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In Andrews, Comm'r Rev. No. 76H‑167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76‑942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In Rosser, Comm'r Rev. NO. 83H‑UI‑145, June 15, 1983.  To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.

In Gunia, Comm'r Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:


The claimant did not appear for the hearing because he did not receive the hearing notice.  He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box.  She may have misplaced it somewhere."  The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.


We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]."  In Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84.  As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control.

It was not shown that Mr. Gregg was prevented from filing a timely appeal due to circumstances beyond his control.  It was within his control to limit access to his post office box, pick up his own mail, and to promptly open and read his mail when received.  Therefore, Mr. Gregg's September 8, 1998 appeal cannot be accepted as if timely filed.

Fraud/Fully Employed/Overpay Issues
The determinations under appeal became final before Mr. Gregg filed his appeal.  This Tribunal does not have the authority to address those matters further.


DECISION
Mr. Gregg's September 8, 1998 appeal of the December 22, 1997 determinations is DISMISSED as untimely filed pursuant to AS 23.20.340.  Therefore, the determinations at issue are unchanged.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 2, 1998.


Doris M. Neal


Hearing Officer

