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JAMES BAGG


CASE HISTORY
The Appeal Tribunal scheduled hearing in this matter for September 30, 1998.  The Tribunal docketing office mailed hearing notices to the parties by September 16, 1998.

Mr. Bagg failed to participate in the scheduled hearing.  Following the claimant/appellant's failure to participate, the Tribunal issued default dismissal 98 2001 on September 30, 1998.  

Mr. Bagg timely requested reopening in a letter dated October 9, 1998.


FINDINGS OF FACT
The September 30, 1998, default dismissal provides, in part: 


If failure to appear was due to circumstances beyond the appellant's control, a request to reopen the hearing may be made to the undersigned hearing officer.  Such a request must be made in writing and must explain the circumstances fully.  Such a request must be delivered or mailed within TEN (10) DAYS after September 30, 1998.  This length of time may be extended for a reasonable period if circumstances beyond the appellant's control prevents a timely request.  Alaska Statute 23.20.420 and 8 AAC 85.153(f).

Mr. Bagg's letter establishes he believes he failed to participate at the September 30 hearing because he did not receive a hearing notice.  He thinks one of his children may have thrown it away because he always gets his mail.  The Employment Security Division's computer records indicate Mr. Bagg has received his benefit checks in a timely manner and negotiated those checks within seven to 10 days after the issuance dates.


PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
In Berger, Comm'r Dec. No. 9224196, April 16, 1992, the Commissioner states in part:


In the case at hand...the claimant contends that the determination was never received....The Department is being asked, in effect, to accept an appeal filed when the claimant contends he first learned of the decision.  This requires the Department to simple accept any contention by an appellant that he did not receive the appeal, regardless of whether there is any evidence in support of that contention.


Once a notice has been mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In re Andrews, Dec. No. 76H-167, October 8, 1976; aff'd Andrews v. State of Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. last J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In re Rosser, Dec. No. 83H-UI-145, June 15, 1983....

Mr. Bagg has not shown he has mail difficulties.  He simply speculated about the loss or failure to receive the hearing notice.  According to Berger above, Mr. Bagg has not rebutted the assumption the notice of hearing was properly mailed.  Circumstances beyond his control have not been shown in this matter.


DECISION
Mr. Bagg's request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 9, 1998.

                                   Jan Schnell, Hearing Officer

