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CLAIMANT:
INTERESTED EMPLOYER:
LAURA WARREN
A & M INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Laura Warren
Ralph Mackie

ESD APPEARANCES:
None


CASE HISTORY
Ms. Warren timely appealed a September 3, 1998, determination that denied benefits under AS 23.20.379. The issue is whether Ms. Warren voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Warren last worked as a retail sales clerk at a convenience store for A&M Inc. in Craig, Alaska.  At the time Ms. Warren quit work, she worked a night shift on Sunday, Monday, Tuesday.  On Friday and Saturday she worked day shifts.  She was given Wednesday and Thursday off.  Ms. Warren was paid $8.00 per hour.

The other two employees who worked with Ms. Warren at the store were sisters.  Paulette was the supervisor, and Patty worked the other shift with Sunday and Monday off.  Ms. Warren expressed to her supervisor that she would like to have Sunday off to spend time with her family.  Her husband only has Sundays off, and she has a teenage daughter.  Ms. Warren was told that Patty would not be able to get a taxi home Sunday night.  Ms. Warren spoke to a taxi service employee who told her they would be glad to have a standing order to pick Patty up at night.  However, the supervisor would not agree to let her have Sunday off.  Ms. Warren suggested rotating shifts so that she could have an occasional Sunday off.  The supervisor would not agree to rotating shifts.

In early summer, Patty quit work, so Ms. Warren asked the supervisor for her shift.  She had been waiting approximately two years for an opening so that she could have Sunday off.  The supervisor agreed to allow the shift change.  However, when a new person was hired temporarily she was given Sunday and Monday off because she was working at another A&M store on those two nights.  Ms. Warren was not happy, but continued to work various shifts at her job because she knew the temporary person was going to return to college, and then she would be able to start the new shift with Sunday off.

When the temporary person left in August, Ms. Warren believed she was to start the new shift with Sunday and Monday off. The following week she started the new work schedule.  The supervisor called her and asked why she wasn't at work.  Ms. Warren explained that she believed she had Sunday and Monday off.  The supervisor informed her that she had rehired her sister, and Patty had Sunday and Monday off.  Ms. Warren then informed her supervisor that she quit.

Ms. Warren felt that she was discriminated against because the supervisor was part of the native community, and she was not.  The supervisor was also related to the only other co-worker, in addition to the owner of the store.  Ms. Warren had tried to make suggestions in the past to improve things, but believed the supervisor was overly critical of her.  Ms. Warren contends it was a stressful situation.  

Mr. Mackie, a partner in the store, had been approached by Ms. Warren before about problems with the supervisor, but told her she should try to work things out with Paulette.  He was aware that there may have been some personality conflicts.  He did not believe a leave of absence would have changed the situation, and probably would not have been granted had Ms. Warren asked.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988. Affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

Ms. Warren was told that she would be given Sunday and Monday off,  and only quit work when she was told the sister was rehired and she would not be given the more desirable shift as promised.  While the employer has the right to assign work shifts as they deem necessary, the employer had first given Ms. Warren the shift, and then rescinded that decision only after rehiring a family member.  While nepotism occurs in many workplaces, I find this particular favoritism caused Ms. Warren to quit due to discriminatory treatment.  Ms. Warren has shown that the supervisor followed a course of conduct amounting to unreasonable discrimination, and she attempted to resolve the matter prior to leaving work.  Therefore, Ms. Warren quit work with good cause.  


DECISION
The September 3, 1998, voluntary leaving determination is REVERSED. Benefits are allowed for the weeks ending August 22, 1998 through September 26, 1998.  Potential benefits are restored by three times the claimant's maximum benefit amount. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on October 2, 1998.
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        Cynthia Roman







   Hearing Officer

