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ALASKA DEPARTMENT OF LABOR

ALASKA EMPLOYMENT SECURITY DIVISION

P.O. BOX 25509

JUNEAU, AK 99802-5509

APPEAL TRIBUNAL DECISION

Docket No.  98 2060

Hearing Date: October 12, 1998    

CLAIMANT:






EMPLOYER:

IRVING KATASSE         



CATHOLIC COMM. SERVICES

CLAIMANT APPEARANCES:



EMPLOYER APPEARANCES:

Irving Katasse





Tim Spengler









Roberta Foss

ESD APPEARANCES:

None

CASE HISTORY

The claimant appealed a June 11, 1998 notice of determination, which denied benefits under AS 23.20.387 for the weeks ending June 29, 1996 through August 3, 1996 on the ground that he made false statements material to his claim with the intent to obtain unentitled benefits.  Benefits were additionally denied pursuant to AS 23.20.379(a)(1) for the weeks ending June 29, 1996, through August 3, 1996 on the ground that he voluntarily left suitable work without good cause.  Furthermore, he was held liable for overpayment of benefits pursuant to AS 23.20.390 and it was requested that he repay $815.00 in overpayments and $407.50 in penalties.  The claimant's appeal of September 17, 1998 raised additionally the issue of timeliness under AS 23.20.340.

FINDINGS OF FACT

Timeliness of Appeal Issue

The notice of determination, and determinations of liability and overpayment summary, were mailed on June 12, 1998 to Mr. Katasse's current address.  The terms of the disqualification, overpayment amounts, penalty amounts, and appeal rights were printed thereon.

Mr. Katasse has been working for a seafood processor in Petersburg.  He lives on a boat and finds it difficult to get to his mailbox.  He contends he received the determinations from the Department of Labor approximately three weeks before filing his appeal. 

Misrepresentation, Discharge, Voluntary Leaving, and Overpayment Issues

Mr. Katasse filed an initial claim effective June 6, 1996.  His weekly benefit amount was $152.00. Mr. Katasse began working for Catholic Community Services August 21, 1995.   He generally worked 23 hours per week and earned $7.83 per hour.  He was laid off for one month beginning June 28, 1996.  His employer laid workers off to allow them to subsistence fish for sockeye salmon.  Employees were given three months off in the past, however due to funding, the time was shortened to one month.  Mr. Katasse was not expected back to work until August 1, 1996.  

During the lay off period, Mr. Katasse decided to move to Petersburg where his daughter resides.  He decided to move because his ex-wife and her boyfriend were harassing him and he feared for his life.  His ex-wife and her boyfriend kicked in the door of his home on more than one occasion.  They ransacked his home and became violent while drinking alcohol.  Mr. Katasse attempted to have them arrested, but that did not stop their behavior. Mr. Katasse decided it would be best to relocate to Petersburg. Ms. Foss was aware of Mr. Katasse's personal problems, and accepted a resignation dated July 11, 1996.


Mr. Katasse reported on a claim certification for week ending June 29, 1996, that he was laid off from work effective June 28, 1996.  He did receive unemployment insurance benefits for weeks ending June 29, 1996 through August 3, 1996.

PROVISIONS OF LAW

AS 23.20.340 states in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the
date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378-23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. 
The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

8 AAC 85.380 provides in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The 

period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work;  the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

CONCLUSION

Timeliness of Appeal Issue

A claimant who files a late appeal must show that the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . ."  A claimant need show only some cause for a short delay; for longer delays more cause must be shown.  Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

The record establishes that the determinations under appeal were delivered to Mr. Katasse's correct address.  However, Mr. Katasse's  housing and working circumstances prevented him from receiving his mail in a more timely manner. He was in possession of the documents for less than thirty days when he filed the appeal. 

The purposes and policies of the Act are not served by a strict application of procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the department.  Estes v. Department of Labor, 625 P.d 293 (Alaska 1981).  Given the liberal interpretation of the Act in AS 23.29.005, and to ensure due process, Mr. Katasse's appeal is accepted as timely filed.

Voluntary Leaving Issue

Mr. Katasse left work after being laid off.  He correctly reported the lay off period on his claim certification.  He relocated during the lay off period, and was no longer available for work in that area. In addition, Mr. Katasse had good cause to relocate to Petersburg away from a violent ex-wife who had already caused considerable damage. However, since he was laid off from work June 28, 1996, there is no separation issue.

Misrepresentation and Overpayment Issues

Mr. Katasse did report the fact of his lay off on his continued claim for the week ending June 29, 1996.  It must therefore be concluded that Mr. Katasse did not omit material facts during the period in question with an intention to defraud.  Mr. Katasse is not liable under AS 23.20.390, AS 23.20.379, and AS 23.20.387 for those benefits that he was entitled.

DECISION

The June 12, 1998 determination under AS 23.20.379(a)(2) is REVERSED.  Benefits are allowed for the weeks ending June 29, 1996, through August 3, 1996 on the ground that the claimant was laid off and did not voluntarily quit.  The claimant's maximum benefit entitlement is restored by three times his weekly benefit

amount, and he is eligible for future extended benefits on that benefit year.

The June 12, 1998 determination under AS 23.20.387 is REVERSED.  Benefits are allowed for the weeks ending June 29, 1996 through August 3, 1996, and June 13, 1998, through February 13, 1999 on the ground that the claimant did not make false statements material to his claim with the intent to obtain unentitled benefits. 

The determination of liability and overpayment summary issued on June 12, 1998 under AS 23.20.390 concerning the week ending June 29, 1996 through August 3, 1996 is REVERSED. The claimant is eligible for entitled benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on October 12, 1998.









Cynthia Roman









Hearing Officer

