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CASE HISTORY
The claimant timely appealed a notice of determination issued on September 22, 1998 which denied benefits pursuant to AS 23.20.379 on the ground that he was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Mr. Watts last worked as a customs broker for MSAS Custom Logistics from May, 8, 1998 through September 2, 1998.  He was paid $11.00 per hour, and worked five days per week.  He worked eight hours per day from 8:30 a.m. to 5:30 p.m. He worked for a brokerage firm that handled importing and exporting goods through customs.

On September 2, 1998, Mr. Watts was five minutes late to work, and was discharged.  He was late to work because his car would not start.  He did get the car to start with a jump from his roommate, but this caused him to be late for work. 

Mr. Watts had received a written warning on August 28, 1998 for being tardy.  Mr. Watts was told by his roommate on Thursday, August 27, 1998 that he had to relocate himself and his belongings because the lease on their housing was not renewed.  Mr. Watts packed and moved his belongings that night and the morning of August 28, 1998.  He had to transport his dog to a friends house in the opposite direction of work, prior to going to work, and was late to work by 30 minutes. He did notify his employer that he would be late.  

The employer was located in Tukwila and Mr. Watts was living in Everett.  He traveled Interstate 5 to work everyday, and was often caught in traffic jams during the morning commute.  He 

contends that he left his home an hour early in order to get to work on time.  Normally an hour was plenty of time to get to work as it usually took only 30 minutes to travel the distance.  However, the traffic was unpredictable from day to day. Customs work required that he be at work during regular business hours. 

After relocating his residence on August 28, 1998, Mr. Watts was living closer to the employer's place of business.  However, he was late on the day of discharge because of an alternator or air lock problem with his car. He bought a late model (1979 280Z) car after arriving in Washington in March.  He contends he could not afford a better car.  He also could not afford a cell phone in order to notify the employer of traffic problems.  It was not practical to get off the freeway to call work because he believed it impossible to get back on the freeway once he got off.  He contends his supervisor was often late because of commuting in traffic, but he was discharged because the employer did not tolerate him being late.  He contends that the employer was happy with his work, and that he worked hard while at work.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected 

with work is any willful violation of the standards of 

behavior which an employer has the right to expect



of an employee.  An act that constitutes a willful



disregard of an employer's interest or recurring



negligence which demonstrates wrongful intent is 

misconduct.  Isolated instances of poor judgement, 



good faith errors, unavoidable accidents, or mere



inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
If a worker had a compelling reason for absence, or that absence is excused, and the worker made a reasonable attempt to properly notify the employer of the absence, then a resulting discharge is for reasons other than misconduct.  Additionally, the absence of warnings or reprimands is very material in determining misconduct in such cases.  ESD Benefit Policy Manual, MC 15.  

A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  Tolle, Comm'r Rev. No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for failure to give notice.  ESD Benefit Policy Manual, MC 15-3.

Mr. Watts notified his employer that he would be late to work because he was moving his household on August 28, 1998.  He was late to work five days later, by five minutes, because of car problems. Mr. Watts's unrebutted testimony is that he notified his employer of his absence or tardiness when practical, most of his tardiness was by five or ten minutes, and that his tardiness was due to circumstances beyond his control.  His absence was compelling and with good cause. The circumstances of his absence do not constitute misconduct in connection with his work.

                            DECISION
The determination issued on September 22, 1998 is REVERSED.  Benefits are allowed for the weeks ending September 12, 1998 through October 17, 1998 pursuant to AS 23.20.379, if otherwise eligible.  The maximum potential benefit entitlement reduced as a result of the original determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this October 9, 1998 in Juneau, Alaska.
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