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APPEAL TRIBUNAL DECISION

DOCKET NO. 98 2116

HEARING DATE: October 14, 1998

CLAIMANT:
INTERESTED EMPLOYER:
JOHANNA R WINEGAR
LAYNE INC

CLAIMANT APPEARANCES:           
EMPLOYER APPEARANCES:

Johanna Winegar                
None

STATEMENT OF THE CASE
On September 23, 1998, Ms. Winegar was denied unemployment insurance benefits pursuant to AS 23.20.379(c). She filed a timely appeal.  Benefits were disqualified on the ground that she voluntarily left suitable work without good cause.  In addition, Ms. Winegar received a second determination dated September 25, 1998, disqualifying benefits pursuant to AS 23.20.378 on the ground that she was unavailable for full-time suitable work while attending an academic course of instruction.

FINDINGS OF FACT

Ms. Winegar was employed by Layne Inc. as a drill helper.  The company does mining work in Alaska, and Ms. Winegar was stationed in Juneau during the summer of 1998.  She was responsible for core samples taken at the mining site.  She worked seven days per week, twelve hours per day, and was paid $10.25 per hour.  She has worked for this company for the previous four summers. 

In May 1998, Ms. Winegar attended college in Ontario, Oregon and received her associates degree. She considers her home to be in Nevada.  She began working for Layne Inc. on June 15, 1998.  She made arrangements to only work through July 25, 1998 because she planned to be married in Boise, Idaho, since that is the nearest temple to her home.  She had begun planning the wedding in April 1998.  Ms. Winegar left work July 25, 1998, and was married August 1, 1998.

Generally, the employer hires Ms. Winegar seasonally, and she expected work to continue beyond July 1998.  However, the company finished work in Juneau the week after Ms. Winegar was married, and she did not believe the company would want to fly her back to Alaska for additional work. However, when she made arrangements to work through July 25, she was unaware how long the company would be stationed in Juneau.

On August 24, 1998, Ms. Winegar began college courses at Western Kentucky University.  She expects to receive an associates degree in Dental Hygiene in two years time.  She relocated to Kentucky because that is where her husband wanted to live.  She attends classes Monday through Thursday.  Her schedule is as follows:

Oral Anatomy -  8:00 a.m. to 9:10 a.m., Mon. and Wed. (3 credits) Oral Anatomy Lab - 1:00 p.m. to 3:15 p.m., Monday 

Dental Materials - 8:00 a.m. to 9:00 a.m., Tuesday (2 credits)

Radiology - 9:00 to 10:15 a.m., Tuesday (1 credit)

Radiology Lab - 10:30 - 11:30 a.m., Tuesday

Pre-Clinical - 12:00 to 4:30 p.m., Tues. and Thursday (3 credits)

Ms. Winegar expects to receive nine credits for the three courses.  She has approximately $2300.00 invested in this course of study.  She contends that she is able to work full-time when not attending school and is willing to quit school if the job is "good enough".  She expects to find work at a salary of approximately $8.00 per hour.  She has looked for work with the local employment service office, and in newspaper ads.  She plans to apply with the post office through the employment service office. She contends the post office pays approximately $10.00 per hour. She has never worked full-time while attending school full-time.  She has worked part-time in the family grocery business while attending high school.

STATUTORY PROVISIONS
AS 23.20.379.  VOLUNTARY QUIT, DISCHARGE FOR MISCONDUCT, AND REFUSAL OF WORK.  (a) An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause.

8 AAC 85.095.  Voluntary quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

AS 23.20.378.  ABLE TO WORK AND AVAILABLE FOR SUITABLE WORK.

(c)
An insured worker is disqualified for waiting‑week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting‑week credit or benefits under this subsection if the worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,


(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;


(2)
"school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.356.  Able and available suitable work:  attendance at training.
A claimant who is attending training is available for work if


(1)
the claimant is not disqualified under AS 23.20.378(c);


(2)
the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and


(3)
the claimant




(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;




(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or




(C)
is willing and able to change the training 
schedule or leave the training to accept suitable work.

CONCLUSION

At the time of rehire, Ms. Winegar arranged to leave work on July 25, 1998.  The employer had work available to her had she wanted to continue working.  Ms. Winegar chose to return to Nevada in order to get married August 1, 1998, which is not considered a compelling reason to leave work. Therefore, Ms. Winegar quit her last suitable work without good cause and benefits are denied accordingly.

A course of study is considered academic if the subject matter of the course of study by itself is academic, or if the course of study is directed toward an academic degree from an institution of higher education as defined by AS 23.20.520(15). Hedl, Comm'r. Dec. 94 9146, December 27, 1994. Breese, Comm'r. Dec. 9028730, February 15, 1991.  Ms. Winegar is studying to receive an associates degree.  Therefore, the course of study is academic.

Ms. Winegar is attending an academic course of study that began August 24, 1998.  She is attending 9 credit hours of study.  Under AS 23.20.378(c), she is considered to be available for work while attending less than 10 credit hours, unless she restricts her availability for work and is unwilling to change class hours, or quit school in order to accept full-time work.  Ms. Winegar's unrebutted testimony is that she is willing to accept full-time suitable work, and is willing to change or quit school in order to accept an offer of suitable work.  Therefore, Ms. Winegar is considered able and available for work, and benefits are allowed.

DECISION

The notice of determination issued pursuant to AS 23.20.379 on September 23, 1998 is AFFIRMED.  Benefits are denied for the weeks-ending August 1, 1998 through September 5, 1998, her maximum payable benefits are reduced by three times the weekly benefit amount, and she is held ineligible for the receipt of extended benefits.

The notice of determination issued pursuant to AS 23.20.378(c) on September 25, 1998 is REVERSED and MODIFIED.  Benefits are allowed for the weeks beginning August 23, 1998, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 14, 1998.
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Cynthia Roman



Hearing Officer

