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CLAIMANT
INTERESTED EMPLOYER
BRIAN DEMOSKI
DOYON DRILLING INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Brian Demoski
None

ESD APPEARANCES
None


CASE HISTORY
Mr. Demoski appealed a determination issued on June 10, 1998 that denied benefits under AS 23.20.379 on a holding that he left suitable work without good cause with work.  Under waiver of hearing notice, Mr. Demoski also appealed a related June 10, 1998 overpay liability determination assessed under AS 23.20.340.  Finally, Mr. Demoski's September 28, 1998 appeal filing raised a timeliness issue under AS 23.20.340.  Evidence obtained under Appeal Docket No. 98 2166 is incorporated within this record


FINDINGS OF FACT
Timely Appeal Issue
Mr. Demoski established an initial claim for benefits effective May 15, 1998.  His weekly benefit amount is $248.  Mr. Demoski also established claims prior to 1998.

The record shows Mr. Demoski was issued three determinations on June 10, 1998.  One determination addressed a medical issue, the second an overpay issue, and the third a voluntary quit issue. 

The June 10, 1998 voluntary quit and overpay liability determinations under appeal were mailed to Mr. Demoski’s correct address of record.  Mr. Demoski does not recall if he received the determinations at issue within the 30-day appeal period.

Mr. Demoski broke up with his girlfriend and house-mate and moved from his address of record around June 6, 1998 - the same date he returned to work on the North Slope.  He worked a two to three weeks on/one to two weeks off rotating schedule.  Due to the strained relationship with his girlfriend, he never picked up his mail or arranged to have his mail delivered to his new address at his mother's home or to his post office box number.  Still, his girlfriend forwarded some of his mail and relayed telephone messages.

Mr. Demoski later learned of the determinations at issue around July 13, 1998 via an Alaska Employment Security Division representative.  He also changed his address on that date.  Still, he delayed filing an appeal because he assumed he simply needed to furnish requested medical documentation, which he eventually supplied around October 5, 1998.  In the interim, he filed an appeal on September 28, 1998, during one of his breaks from work. 

Effective February 1998, appeal instructions on agency determinations state:

Both the employer and the claimant have the right to appeal this determination.  You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal office or UI Call Center.  If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal.  You must file your appeal within 30 days from the mailing date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

Separation from Work and Overpay Liability Issues
(See Conclusion and Decision)


PROVISIONS OF LAW
AS 23.20.340 provides in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(b)
The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled.  The amount, if not previously collected, shall be deducted from future benefits payable to the individual.  However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.


CONCLUSION
Timely Appeal Issue
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . .'  Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

In Walter, Comm'r Decision No. 9426751, June 28, 1994, the Commissioner of Labor stated, in part:


As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In Andrews, Comm'r Rev. No. 76H‑167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76‑942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In Rosser, Comm'r Rev. NO. 83H‑UI‑145, June 15, 1983.  To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.

In Gunia, Comm'r Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:


The claimant did not appear for the hearing because he did not receive the hearing notice.  He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box.  She may have misplaced it somewhere."  The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.


We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]."  In Anderson, Comm'r Decision 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84.  As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control.

Mr. Demoski did not show he was prevented from filing a more timely appeal due to circumstances beyond his control.  He expected or should have expected correspondence from the Alaska Employment Security Division (AESD).  It was his responsibility to advise the AESD of his correct mailing address and ensure the timely pick up and delivery of his mail.  Thus, the September 28, 1998 appeal cannot be accepted as timely filed.

Separation from Work and Overpay Liability Issues
The June 10, 1998 voluntary quit and overpay liability determinations under appeal became final before Mr. Demoski filed the appeal.  This Tribunal does not have the jurisdiction to consider the matters further.


DECISION
The appeal of the June 10, 1998 voluntary quit determination and overpay liability determination is DISMISSED as untimely filed pursuant to AS 23.20.340.  Therefore, the determinations under appeal are unchanged.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 24, 1998.


Doris M. Neal


Hearing Officer

