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CASE HISTORY
Ms. Giddings timely appealed a determination issued on September 10, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Giddings was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Giddings was employed by Mapco Express, Incorporated from July 1997 to August 16, 1998.  She worked from 10:00 p.m. to 6:00 a.m., Wednesday through Sunday, as an assistant store manager at the Boniface location.  Ms. Giddings was dismissed from work.

Customers are issued Blimpie (the deli section at Mapco Express, Incorporated) punch cards or vendor coupons that are redeemable for single items or combination meals on a one-time basis or after the customers' seventh or ninth purchase.  Sales personnel punch holes in customer cards after each purchase with a special Blimpie hole punch.

The employer believed Ms. Giddings stole at least five punch cards, punched-out the purchase sections, then redeemed the cards for free food at different Blimpie locations.  That conclusion was based on a store manager's observance of hole punch remains ("beads") in the trash at the store in which Ms. Giddings worked; Ms. Giddings' redemption of several punch cards within a short period; the appearance that the punch cards were new, with no frayed edges, as is common with such cards; and, the appearance that punch holes in two or more punch cards were identically aligned, suggesting all seven to nine holes in the cards were punched simultaneously while back-to-back.  The employer valued the punch cards at $90.  The employer did not file charges of theft against Ms. Giddings through legal channels.

On Tuesday, August 18, 1998, Ms. Giddings and her daughter redeemed three punch cards for food items at a Blimpie facility.   Ms. Giddings testified she obtained a completed nine-hole combo meal punch card from her father.  She also had a personal punch card that had been validated the Saturday before with a "seventh item"  purchase.  She presented those cards to the store manager at the Mountain View facility.  The punch holes did not lineup on those two cards, but one card appeared to lineup with two other punch cards purportedly given to Mountain View employees by Ms. Giddings at an earlier date.  Ms. Giddings' daughter presented her own punch card for redemption.  In the past, Ms. Giddings redeemed at least two other punch cards at Blimpie locations.

As an employee, Ms. Giddings was entitled to a 50 percent discount on food items, but only during her normal working hours and at the store in which she worked.  She was not eligible to receive or redeem punch cards while working.  However, Ms. Giddings often patronized other stores before and after work because she was in the area.  Blimpie punch cards were issued to her and her family as full-paying customers.  Ms. Giddings denied stealing punch cards for personal/family use or punching out the numbers.

Company policy states "employees may not exchange vendor coupons for merchandise or cash."   Ms. Giddings was not aware of that policy.  In fact, management occasionally gave food coupons to employees in relation to special events.

Ms. Giddings' father did not appear to offer testimony about his role in the punch card matter.  Also, the two Mountain View employees who allegedly accepted punch cards from Ms. Giddings failed to testify.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

In Sanchez, Comm'r Decision No. 9229123, February 18, 1993, the Commissioner of Labor stated, in part:


We have previously held in cases involving theft of employer funds that, even though the evidence may be circumstantial in nature, such evidence, if reliable and of sufficient weight, may be convincing and can thus support a denial of benefits.  In re Nakasone, Comm'r Dec. 8923101, April 13, 1990. 

In Nakasone, Comm'r Decision 8923101, April 13, 1990, the Commissioner of Labor held, in part:


Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him.  However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence."  See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86.  "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto."  In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).


An "allegation" is an "assertion, declaration, or statement of a party to an action, made in a pleading, setting out what he expects to prove," Black's Law Dictionary, 4th Ed., Revised, 1968, citing Mathews v. Underpinning & Foundation Co., 17 N.J.Misc. 79, 4 A.2d 788, 789, or, as Webster would put it more simply, "3. An assertion made without proof."  Webster's New World Dictionary, 2nd College Edition, 1972.


On the other hand, "circumstantial evidence" is defined as evidence which does not prove the ultimate fact, but does raise an inference from which the ultimate fact can be drawn.  See e.g. Harris v. McClain, 263 S.E.2d 233, cited in, Words and Phrases, 7 Circumstantial Evidence, 1989 p.p., pg. 45.  Or, again as Webster would put it, "That evidence which is offered to prove certain attendant circumstances from which the existence of the fact at issue may be inferred; indirect evidence."  Webster, supra

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

It was more financially feasible for Ms. Giddings to purchase foods at half price during working hours rather than pay full price for seven to nine items just to get one free food item.  Also, Ms. Giddings' presentation of punch cards that looked new and appeared to align with other redeemed punch cards justifiably caused the employer concern.  However, 40 percent of the redeemed punch cards offered as evidence were not corroborated with first hand witness testimony.  Although suspicious, the circumstantial evidence presented failed to establish that Ms. Giddings stole Blimpie punch cards.

Apparently, Ms. Giddings was eligible to receive and redeem punch cards at opposing stores; and, her contention that she received one punch card from her father was undisputed.  Therefore, for purposes of this benefit program, the evidence fails to support a ruling of misconduct.  Ms. Giddings is not subject to the disqualifying provisions under the separation from work law.


DECISION
The September 10, 1998 discharge for misconduct determination is REVERSED.  Benefits are allowed for weeks ending August 22, 1998 to September 26, 1998 and continuing under AS 23.20.379, if otherwise eligible.  Also, Ms. Giddings' maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 4, 1998.


Doris M. Neal


Hearing Officer

