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CASE HISTORY
Mr. Carlo timely appealed a September 21, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether Mr. Carlo voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Carlo's director of maintenance position ended on September 8, 1998, during an argument with his supervisor, Bill Allen.  He started the director of maintenance position in December 1997.  Prior to that he had worked as a property manager.

Mr. Carlo started work for Doyon, Ltd., (Doyon) in 1989.  At the time work ended, he was working for a Doyon subsidiary.  He was scheduled to work on Mondays through Fridays from 8:00 a.m. to 5:00 p.m., but he was on-call 24 hours per day, seven days per week.

As director of maintenance, Mr. Carlo was required to wear a beeper so he could respond to emergencies as well as other problems such as a stopped up toilet.  The argument that led to Mr. Carlo's separation from work involved him taking time off from work immediately prior to September 8 and leaving his beeper with a subcontractor instead of a company employee.

Mr. Carlo emphasizes that prior to taking the time off and leaving town, he sent at least two or three memos to Mr. Allen advising that he was taking leave and leaving the beeper for Mr. Allen or another employee.  Mr. Allen did not agree to accept the beeper.  Mr. Allen told Mr. Carlo to make sure the beeper was covered.

When Mr. Carlo could not get another employee to take the beeper, he gave it to a subcontractor.  Mr. Carlo turned over the company beeper to the subcontractor without first receiving Mr. Allen's permission to do so.

In a meeting on September 8, Mr. Allen told Mr. Carlo he was suspended for three days and placed on probation for 30 days as a result the beeper incident.  Mr. Carlo told Mr. Allen he would not accept the suspension or the probation.  Mr. Allen told Mr. Carlo he could fire him.  Mr. Carlo told Mr. Allen to do whatever he had to do.  Mr. Allen then fired Mr. Carlo who refused to accept the suspension or probation.

Mr. Carlo also emphasizes he felt that Mr. Allen had been out to get him for sometime.  Mr. Allen had given him at least three reprimands for failing to communicate properly.  Prior to the September beeper incident, Mr. Allen had threatened to discharge Mr. Carlo if Mr. Carlo did not keep Mr. Allen informed of what he was doing.

Early in the hearing, Mr. Carlo contended the employer had no process in which he could have complained about Mr. Allen to higher management before he refused the suspension and probation.  Later in the hearing, he contended there was a grievance program but he did not know the details.  He also contended he was not certain it had been adopted by the company's board of directors by the time of the September 8 incident.

The documents submitted for the record by Mr. Carlo establish he has a history of bringing complaints to the attention of the president and CEO of Doyon.  One example is Exhibit 15, which is Mr. Carlo's August 9, 1998, letter responding to Mr. Allen's July 29, 1998, letter.  Mr. Allen's letter deals with Mr. Carlo's job performance.  The last page of Mr. Carlo's letter shows Mr. Carlo sent a copy of his response to Doyon's president and CEO.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

Repeated reprimands and the threat of a discharge gave Mr. Carlo notice that failure to satisfy his supervisor's requirements, including communication requirements, would jeopardize his job.  The repeated warnings placed a burden on Mr. Carlo to take care that he complied with his supervisor's directions.

Mr. Carlo fails to establish he could not have contacted Doyon's president and CEO before refusing the three-day suspension and 30-day probation.  His refusals to accept discipline without first attempting to have the discipline amended by higher management constitutes insubordination.  The employer discharged him for misconduct connected with his work.


DECISION
The September 21, 1998, discharge determination is AFFIRMED.  Mr. Carlo is disqualified beginning with the week ending September 12, 1998.  The disqualification ends with the week ending October 17, 1998, or when he returned to work and earned eight times his weekly benefit amount (whichever came first).  His maximum benefits are reduced by three weeks.  He will not be eligible for extended benefits unless he returned to work and earned eight times his weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 28, 1998.
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