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STATEMENT OF THE CASE

On September 29, 1998, Ms. Edmund was denied unemployment insurance benefits pursuant to AS 23.20.379. She filed a timely appeal. The issue before me is whether Ms. Edmund voluntarily quit suitable work without good cause, or was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Edmund began working for Mapco Express, Inc. on August 4, 1998. She last worked on August 22, 1998. At that time, she was normally scheduled to work eight hours per week, and earned $6.50 per hour.

On Monday, August 24, Ms. Edmund called in about three hours late for her shift that began at 7:00 a.m. She told her manager, Sandra Stewart, that she was ill, and would not be in. On Tuesday, she again called in to say she would not be in. Ms. Edmund had Wednesday and Thursday off. On Friday, she called in about 30 minutes before her shift as she was still not well. Ms. Stewart told her that, because she could not make it in, Mapco considered her to have abandoned her job.

Mr. Lackey, the first assistant manager, was not present on Friday when Ms. Edmund called in. When he arrived, Ms. Stewart told him that Ms. Edmund would not be in. She did not elaborate on the conversation further to him. He believes, however, that had Ms. Edmund made an effort to come in and speak with Ms. Stewart something could have been worked out.

Ms. Edmund had been late a couple times during the period of her employment. She was not reprimanded for her tardiness. Mapco has a policy, written in its employee handbook, that employees are to call in before a shift if the employee is not going to be at work. Mr. Lackey did not have a copy of the handbook available during the hearing, and did not say how long before the shift an employee was to call in.

When she filed for unemployment benefits, Ms. Edmund told a call-center representative that she had quit her job because she was unable to get back from Alakanuk after picking up her daughter. Her manager had approved a week of leave for this. This leave was approved for the week following the week in which Ms. Edmund’s employment ended.

STATUTORY PROVISIONS

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

Mapco contends that Ms. Edmund abandoned her employment (effectively a voluntary quit for unemployment purposes) when she did not come to work for three days. However an employee voluntarily leaves employment only when the employee intends to do so.

As a matter of law, Tyrell could not have "voluntarily left" his job unless he intended to leave his job . . .. "job abandonment" . . . does not automatically mandate the conclusion that Tyrell intended to quit his job—and a finding of such intent is the sine qua non of a finding that Tyrell "voluntarily quit." William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).PRIVATE 

Because Ms. Edmund remained in contact with her employer, it cannot be concluded that she “intended” to leave her employment. I hold, therefore, that Ms. Edmund was discharged from her employment. It becomes, then, the employer’s affirmative burden to establish, with evidence of a sufficient quantity and quality, that the discharge was for misconduct connected with the work if the benefits are to be denied. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r Dec. 9225438, June 18, 1992. Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so.

For example, in the case of Gauvin, Comm’r. Dec. 77H‑367, March 29, 1978, the Commissioner considered the case of a laborer who failed to notify his employer of his illness on three separate days, even though he was capable of contacting him by telephone.  The Commissioner affirmed the Tribunal's holding that "a failure to notify the employer is tantamount to misconduct connected with [the] work."



Benefit Policy Manual, §MC 15.

The above cited cases, Tolle and Gauvin, provide guidance that absenteeism, without notice, is considered misconduct. However, Ms. Edmund did notify her manager that she would not be in. Granted the first day, Monday, she was late in calling in, but this one infraction is insufficient to establish that she wilfully committed misconduct.

What occurred on Friday is unknown. Mr. Lackey was not present when Ms. Edmund called in. His testimony is hearsay, and does not serve to rebut Ms. Edmund’s sworn testimony that Ms. Stewart did not ask her or suggest to her that she come in and discuss the situation. Rather, Ms. Stewart told Ms. Edmund that she was no longer employed.

I hold that Ms. Edmund was discharged from her employment, but not for reasons constituting misconduct connected with her work.

DECISION

The notice of determination issued in this matter on September 29, 1998 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Ms. Edmund is allowed benefits for the weeks ending August 29, 1998 through October 3, 1998. The reduction of Ms. Edmund’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 29, 1998.
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