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APPEAL TRIBUNAL DECISION
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Hearing Date: November 3, 1998

CLAIMANT:
EMPLOYER:
DEBRA J MAXWELL
CORDOVA COMMUNITY HOSPITAL

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Debra Maxwell
Jim Kendrick

Carol Maxwell
George Keeney

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On September 30, 1998, Ms. Maxwell was denied unemployment insurance benefits pursuant to AS 23.20.379. She filed a timely appeal. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Maxwell began working as a housekeeper for the Cordova Community Hospital in October 1996. She last worked on August 25, 1998. At that time, she was normally scheduled to work 40 hours per week, and earned $8.83 per hour.

In January 1998, Ms. Maxwell was counseled regarding her work. Her work continued to not be up to hospital standards. In March, she went into the hospital in Anchorage for surgery. When she returned, her work was better for awhile, but then declined.

On June 15, because the three housekeepers were unable to get along, Mr. Kendrick, personnel officer, told them that there would be monthly evaluations from then on. The evaluations did not seem to help, and one of the other housekeepers quit. Mr. Keeney, the director of environmental services, had also scheduled the housekeepers to different shifts and different areas of responsibilities. There was, however, still some interaction among them.

Mr. Keeney gave Ms. Maxwell the second of her monthly evaluations on August 25. He had done a spot inspection on August 24, and found several things that had not been done or not done correctly. Ms. Maxwell quit immediately, leaving in the middle of her shift.

According to Carol Maxwell, Ms. Maxwell’s mother, Ms. Maxwell has low self-esteem. The continuing consultations about her work and the discord among the housekeepers created a lot of stress on Ms. Maxwell. She was having continual headaches, nausea, and would cry at home most of the nights. This was also having an effect on her two-year-old daughter who was having temper tantrums.

Ms. Maxwell saw both a doctor and a mental health counselor. The doctor prescribed Prozac®, which helped some, and told her to “hang in there.” The mental health counselor told her that she needed to make a decision whether or not to quit her employment.

On August 25, when Mr. Keeney gave her the evaluation, Ms. Maxwell could not take it any longer and quit. Since leaving her employment, all symptoms of her and her daughter have abated.

STATUTORY PROVISIONS

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the


insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave.  The worker must have no reasonable alternative. Hok-Demmott, Comm’r Dec. 9321805, June 15, 1993. McCurry, Comm’r Dec. 9225898, June 1, 1992. Reavis, Comm’r Dec. 9223757, April 29, 1992. The worker's opinion regarding his or her condition is not necessarily controlling. There must be supporting evidence to show that continued employment is harmful to the worker's health. Norwood, Comm’r Dec. 83H-UI-06, March 21, 1983.  This usually requires a physician's statement, although other evidence may suffice.


Benefit Policy Manual, §VL 235.25.

It is clear from the fact that Ms. Maxwell’s condition improved after leaving her work that the work environment was creating physical and mental harm. She sought medical attention both from a medical doctor and from a counselor. Although neither told her that she should quit her employment, the doctor prescribed a drug known for the treatment of depression. Both she and the employer tried to make the working situation better. When that was ineffective, Ms. Maxwell was forced to quit her employment. It would not have been reasonable for her to continue working and further endanger her health.
DECISION

The notice of determination issued in this matter on September 30, 1998 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed.  Benefits are allowed for the weeks ending August 29, 1998 through October 3, 1998. The reduction of Ms. Maxwell’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 9, 1998.
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