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PRIVATE 
CASE HISTORYtc  \l 2 "CASE HISTORY"
The employer timely appealed a determination issued on August 11, 1998, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.

The original hearing was held on September 22, 1998, without the claimant present.  On October 6, 1998, Mr. Scott requested reopening due to his failure to receive the notice of hearing. The request was granted.  The tape from hearing Docket 98 1940 is included into this hearing record.


FINDINGS OF FACT
Mr. Scott last worked for the Federal Aviation Administration (FAA) during the period January 1, 1991, through June 17, 1998. He earned $22.43 per hour for full-time work as an air traffic control specialist. Mr. Scott was discharged effective July 15, 1998, for failure to follow the employer’s attendance requirements.

On June 17, 1998, Mr. Scott was arrested at the work site for assault (domestic violence). Mr. Scott left the work site during his break. During the time he was gone, Mr. Scott grabbed his ex-wife's arm, which resulted in his arrest about one hour later. Mr. Scott had grabbed his ex-wife's arm to get her out of the room where their child was, as they were verbally arguing and using profanity. He was required to remain in jail until late afternoon on June 18. The court dismissed the assault charges. 

Because of the arrest, Mr. Scott was not able to complete his shift on June 17 or appear at work the following day. Mr. Scott had no annual leave accrued and therefore requested leave without pay for June 18. The request was denied by the employer with the explanation the office was short staffed. 

Mr. Scott was placed on a 14-day suspension effective June 25 (Exhibit 18). The suspension was the result of a warning issued on February 4, 1998, with a follow up on March 25, 1998, that indicated any further attendance violations would result in a suspension or possible termination (Exhibits 15 and 16). Mr. Scott had no attendance violations from February 1998 to the date of his arrest.

Mr. Scott had received previous warnings in September, October and November 1996 and in May, June, and December, 1997. The warnings were for time off from work without prior leave approval.

Mr. Tarr made the decision to discharge Mr. Scott because of the numerous warnings for attendance problems. Mr. Tarr followed the FAA’s progressive disciplinary steps at the time he made the decision to discharge Mr. Scott. The union involved has denied Mr. Scott’s grievance through level 2.

PRIVATE 

PROVISIONS OF LAWtc  \l 2 "
PROVISIONS OF LAW"
AS 23.20.379 provides in part:

    (a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

          (1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the  employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Traylor, Comm'r Dec. No. 88H-UI-140, March 6, 1989, the Commissioner states in part:


Depending on the circumstances, courts have held that absence due to incarceration may or may not be disqualifying...[T]here is a wide disparity on whether a separation for absence due to incarceration is to be considered a discharge or a leaving, and whether the separation is under qualifying or disqualifying conditions.  We now turn to how will this department handle such cases....


[The Employment Security Division's] Benefit Policy Manual, VL 135.05; quoted In re Swarm, Comm'r. Dec. 87H-UI-265, IC Unemp. Ins. Rptr. (CCH), p. 8133.18 (Alaska, 9/29/87)....



The meaning of the term misconduct is restricted to conduct showing an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  Misconduct does not include inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion.  In re Lynch, Comm'r. Rev. 82H-UI-051, March 31, 1982, citing Boynton Cab Co. vs. Neubeck, 237 Wis. 249, 296 N.W. 636 (1941).


An employee has the affirmative duty to be at work when and where scheduled.  In re Moore, comm'r Dec. 84H-UI-291, IC Unemp. Ins. Rptr. (CCH), P. 8101.35, (Alaska 11/6/84)....Does [a claimant's] incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct?  I do not believe so.  As the court stated in Grimble v. Brown, 171 So.2d 653 (La. Sup. 1965), "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree.  If it has, then it follows that it is contrary to the employer's interest and in '...disregard of standards of behavior which the employer has the right to expect of his employee....'"


Finally, it must be determined whether [the claimant's] absence was "intentional."...


In summation, it is the holding and policy of this department that, when a person has been incarcerated, and his employment is terminated for absenteeism as a result of incarceration, the termination is to be considered a discharge from employment....[T]here are circumstances under which the resultant termination may not [or may] be disqualifying....

Traylor, supra, also contains various court citations as follows:


In some cases, it has been held that absence due to incarceration is not misconduct.  See, for example, Holmes v. Review Bd. of Indiana Emp. Sec. Div., 451 NE2d 83 (Ind. App. 1983) (claimant discharged for absenteeism due to incarceration held not discharged for misconduct where charges were later dismissed); PPG Industries, Inc. v. Bd. of Rev. and Timothy B. Ingram, W. Vir. Cir. Ct., Kanawha County, No. 86-C-AP-255, 12 Unemp. Ins. Rptr. (CCH), P. 8679.06 (W. Vir. 4/4/86) (Failure to report to work following vacation due to anticipated incarceration was not misconduct where claimant requested leave of absence as prescribed, but employer failed to act on the request)....

The record establishes Mr. Scott's absence adversely affected his ability to perform an essential function at his place of employment.  Therefore, it must be decided if his act was intentional as noted in Traylor above.

Traylor cites several cases where misconduct was not found.  As in Holmes supra, Mr. Scott was not convicted of a crime and the charges were dismissed. It appears Mr. Scott was attempting to protect his child from observing the parents while they argued. Although the Tribunal agrees the employer may have had cause to discharge Mr. Scott, the final incident did not amount to misconduct connected with the work.

DECISION
The Tribunal decision issued on September 23, 1998, is SET ASIDE.

The August 11, 1998, determination is AFFIRMED.  Benefits are allowed for the week ending July 18, 1998, through August 22, 1998, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 3, 1998.
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Hearing Officer

