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None


CASE HISTORY
Mr. Landvogt timely appealed a September 10, 1998, determination that denies benefits under AS 23.20.379 on the ground that he was discharged for misconduct in connection with his work.  The decision also reduced his maximum benefits payable by three times his weekly benefit amount.


FINDINGS OF FACT
Mr. Landvogt last worked as a co-manager for a Kentucky Fried Chicken (KFC) store in Anchorage.  He began work for this employer on April 21, 1997, and his last day of work was August 14, 1998. At the time work ended, he worked various day and night shifts.  He was generally scheduled for six days per week, and was required to work 54 hours per week. He was paid $7.00 per hour. He received time and a half for overtime hours. 

Mr. Landvogt was placed as an assistant manager for the Tudor store in July 1998.  However, the manager quit shortly after Mr. Landvogt began working.  Mr. Landvogt then became a co-manager of the store.  He was in charge of ordering and inventory as well as supervision of employees while on duty.  He was required to perform customer service and cooking duties while working as co-manager.   He expected a raise when he became co-manager, but he continued to receive $7.00 per hour. KFC manager's were generally paid $9.00 per hour, and Mr. Landvogt was aware that co-manager's at another KFC store in Anchorage earned $8.45 per hour.

The other co-manager was in charge of scheduling and hiring employees during his regular shift.  Since he was in charge of scheduling and hiring, he placed himself on the day shift. The store was short staffed because there was a high turnover rate. Mr. Landvogt complained to both managers about the lack of personnel during his shifts, but was told that they needed to get through a mid-July store inspection. Mr. Landvogt contends there should have been approximately five more employees than were employed in order to cover all the shifts. He contends three people were hired while he was there, and they all quit on the same day they were hired. 

On August 10, 1998, Mr. Landvogt was scheduled to have the day off.  His four year-old son was in Anchorage for two days, so he requested time off in order to see his son. He hadn't seen his child in approximately six months because he resides in another state. On August 10, 1998 the assistant manager did not come to work as scheduled.  The store requires an assistant manager or manager to be on duty at closing.  The other co-manager asked Mr. Landvogt to fill-in for two hours while he went to a meeting. The co-manager was to return to work and relieve Mr. Landvogt. Mr. Landvogt was unable to see his son that day because the co-manager did not return to work as scheduled. When he complained to the co-manager and district manager about the hours of work, staffing, and pay, he was told to wait until after the inspections in mid-July.  

On August 11, 1998, the assistant manager had a scheduled day off and did not come to work.  Mr. Landvogt worked the night shift as scheduled, but was short a cook and a customer service person.  The workers on duty were high school students, so he let them go early as required by law.  He worked until 1:00 a.m. then returned the following morning to finish the work.  He helped reopen the store, and also took care of his inventory duties. He discussed taking the rest of Wednesday off with the co-manager. They agreed he would take the evening shift off, since there were enough employees.  

The following morning when Mr. Landvogt returned to work, the district manager lectured him for not working his shift the night before.  The co-manager did not inform the district manager about the scheduled time off. Mr. Landvogt had not taken any time off since prior to August 1, 1998, and worked a total of 127.5 hours during the period ending August 14.

On Friday, August 14, 1998, Mr. Landvogt went to work and both the assistant manager and co-manager were at work.  Mr. Landvogt was making side dishes and preparing for the Friday rush of customers.  He asked the other two managers for help with the work several times because they were standing around talking.  They went outside to smoke, and generally were unhelpful.  After two hours of working with no assistance from the other managers, he decided he had enough.  He gave the keys to the co-manager and left work.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.'  (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

"A worker who voluntarily leaves work merely because the employer requires properly compensated overtime work leaves without good cause, unless the overtime creates or aggravates another condition regarding the worker's health, transportation, domestic duties, etc."  Employment Security Division Benefit Policy Manual, Section VL 450.35-2.

Mr. Landvogt voluntarily left work. However, he quit work only after becoming frustrated by having his time off cancelled due to insufficient staffing, long hours, lack of support from management, and a wage that was substantially lower than other KFC employees performing the same work.  When his leave was cancelled on August 10 because the co-manager and assistant manager did not report to work as scheduled, Mr. Landvogt was given very little time to visit with his child.  When he finally did arrange to take an evening shift off two days later, his co-manager failed to notify the district manager, causing additional problems for Mr. Landvogt. The co-manager failed to do his job on numerous occasions, causing undue hardship on Mr. Landvogt. 

Mr. Landvogt attempted on numerous occasions to remedy the situation, but was repeatedly told to wait until the inspections were complete.  However, the inspections that were scheduled for mid-July, never occurred while he was employed. Under the circumstances, the reasonable and prudent person would quit work under similar circumstances. He voluntarily left work with good cause as good cause is defined for unemployment insurance purposes.


DECISION
The September 10, 1998, voluntary leaving determination is REVERSED.  Benefits are allowed for the period beginning  August 22, 1998 through September 26, 1998, and thereafter, if otherwise eligible.  The reduction to the claimant's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on November 5, 1998.
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Hearing Officer

