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ALASKA DEPARTMENT OF LABOR

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 98 2276

Hearing Date: October 29, 1998

CLAIMANT:
EMPLOYER:
STEVEN BERGMAN, SR
YENNEY & ASSOCIATES CONSTRUCTION

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Steven Bergman
Fred Yenney

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On September 29, 1998, Mr. Bergman was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether Mr. Bergman voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Bergman began working for Yenney & Associates Construction on July 17, 1998. He last worked on September 2. At that time, he was normally scheduled to work around 50 to 55 hours per week, and earned $37.20 per hour.

Mr. Bergman did not feel that he was getting adequate direction from Mr. Kopecki, the job foreman. At times, Mr. Kopecki would give his laborer directions, but would not give Mr. Bergman, who was working as a carpenter, any directions. Mr. Bergman did not ask Mr. Kopecki for directions.

Mr. Bergman also believed that the company was against local hire. There were three people on the job—Mr. Kopecki, the laborer, and Mr. Bergman. Mr. Bergman was the only local person hired.

Mr. Bergman quit his employment because he got tired of the lack of direction.

After leaving Yenney & Associates, Mr. Bergman went to work for J & B Mercantile on September 16, a Wednesday. He works eight hours a day, five days a week, and earns $15.50 per hour. I find from the computerized records of the division that Mr. Bergman reported earning $495.00 during the week ending September 26, and $750.00 during the week-ending October 3.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured workers’ weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less. The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents. The termination of the disqualification period will not restore benefits denied for weeks ending before the termination. The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c)

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

Mr. Bergman may have felt that he was left without direction from his employer. This does not, however, give him good cause to leave his employment. Even a worker who has nothing at all to do, but receives a suitable wage does not have good cause to leave the employment. Utermohle, Comm’r Dec. 80B-22, April 25, 1980, citing Sabloff v. UC Board, 166 A2d 95 (1960) and Walker v. UC Board, 119 A2d 658 (1956). Mr. Bergman was paid a suitable salary, and was receiving more than 40 hours per week.

Nor does an employee have good cause to quit because of dislike of a supervisor. Good cause in such instances exists only when the supervisor exhibits a “course of conduct amounting to abuse, hostility, or unreasonable discrimination.” Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. Mr. Bergman has not established such a course of conduct by Mr. Kopecki.

However, Mr. Bergman returned to work on September 16, and he earned the amount needed to requalify by the week ending October 10, 1998. The disqualification will be lifted as of that week.

DECISION

The notice of determination issued in this matter on September 29, 1998 is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) beginning with the week ending September 12, 1998. The disqualification is lifted pursuant to AS 23.20.379(d) beginning with the week ending October 10, 1998. Mr. Berman’s benefits remain reduced by three times his weekly benefit amount. However, he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 3, 1998.








Dan A. Kassner








Hearing Officer

