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CASE HISTORY
The claimant appealed on October 15, 1998, a notice of determination issued on August 31, 1998 under AS 23.20.360 and AS 23.20.390 which denied benefits for the weeks ending December 6, 1997 through January 31, 1998 on the ground that earnings were reported incorrectly on her continued claims for those weeks, and which held her liable for $155.00 in unentitled benefits received for those weeks.  The issue of timeliness was also raised as Ms. Hayes filed her appeal more than 30 days after the date of determination.


FINDINGS OF FACT
Timeliness Issue
Ms. Hayes filed an appeal by telephone on October 14, 1998, from a determination issued August 31, 1998. Ms. Hayes was away from home for the first two weeks of September, and did not receive the determination until the middle of September. When she first received the determination she asked the employer for wage records.  However, the employer informed her that there were none available.  Ms. Hayes believed she needed proof of correct earnings before she could file the appeal.  Approximately four weeks later the employer informed her that she did have wage records. Ms. Hayes filed the appeal after getting wage information from the employer.  She was not aware that she could file the appeal without having the wage information.

Wages and Overpay Issue
Ms. Hayes filed an initial claim effective December 1, 1997.  Her weekly benefit amount is $104.00, and the excess earnings amount is $188.66.

Ms. Hayes was employed as a cook for Clam Shell Lodge.  She reported the hours she worked, and the hourly rate on claim certifications for weeks ending December 13, 1997 through January 17, 1998. She contends she wrote down her hours, and kept track of her work hours and earnings, then reported accurately to the Department of Labor. She was earning $7.50 per hour. She contends the employer reported inaccurate earnings. 

The employer did not give employees payroll stubs that showed deductions or earnings.  Ms. Hayes was generally paid in cash for the first two weeks of each month, then received a check for the following two weeks.  She contends the employer had employees initial a ledger when they received a check, and the ledger showed the deductions for payroll.

The employer sent in what appears to be payroll records listing Ms. Hayes, with the total hours worked, and the gross and net pay for the months of October 1997 through January 1998.  However, both the employer and Ms. Hayes reported she was no longer working for that company after January 15, 1998 because new owners took over.  Yet, the employer reported earnings in the amount of $55.65 for weeks ending January 24, and January 31, 1998.  The employer also reported a total amount paid of $230.63 for the month of January, but then reported weekly earnings that totaled $250.15 for the month of January.  

Ms. Hayes received reduced benefits during the months of December 1997 and January 1998 due to her reported earnings.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for 
dependents, payable to an insured worker for a week of 
unemployment shall be reduced by 75 percent of the wages 
payable to the insured worker for that week that are in 
excess of $50.  However, the amount of benefits may not be 
reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the 
benefit is zero, no allowance for dependents is payable.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the 

unemployment compensation fund when not entitled to it 

under this chapter is liable to the fund for the sum 


improperly paid to the individual.


CONCLUSION
Timeliness of Appeal Issue
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

In the present case, the presumption that the determination was timely delivered has not been rebutted.  However, Ms. Hayes was out of town during two weeks of the appeal period, and then mistakenly believed she could not file an appeal until she had proof that the wages reported by the employer were inaccurate.   Ms. Hayes has provided some circumstance beyond her control, such as being away from her home, and a mistaken belief that she needed verifiable proof of incorrect reporting by the employer.  

As she has provided some circumstance for a short delay, the appeal will be accepted as timely filed.

Wage and Overpay Issues
The business records of the employer were unverifiable as the employer did not attend the hearing.  In addition, the records gave contradictory information, whereas Ms. Hayes reported earnings appeared more accurate.  Ms. Hayes's sworn testimony concerning her dates and earnings during the period in question was credible.  The business records hearsay evidence in opposition is insufficient to overcome that testimony.  The preponderance of evidence in the record therefore supports a conclusion that Ms. Hayes's earnings were reported correctly by Ms. Hayes.  The employer's records appear to be inconsistent and inaccurate.  Accordingly no disqualification under AS 23.20.360 is in order.  The overpayment arising from that disqualification is thus null and void.


DECISION
The determination issued on August 31, 1998 is REVERSED.  The matter is REMANDED to the Division for appropriate entry of earnings into its computerized benefit payment system in accordance with the conclusion outlined above.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this November 10, 1998 in Juneau, Alaska.
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