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CLAIMANT                               INTERESTED EMPLOYER
RUSSELL AITKEN
429 ARMY/AIR FORCE EXCHANGE

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Russell Aitken
Lois Esposito


ESD APPEARANCES
None


CASE HISTORY
Mr. Aitken timely appealed a determination issued on October 6, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Aitken worked for the Army/Air Force Exchange (AAFES) during the period May 1992 through September 18, 1998.  He earned $14.34 per hour for full-time work in maintenance.  Mr. Aitken quit without notice at the start of business on September 18, 1998.  His excess earnings amount is $380.66.

In 1994, Mr. Aitken's partner in maintenance (Max) was given a higher pay grade and given the responsibility to assign work.  Mr. Aitken noticed Max's work began to diminish.  Mr. Aitken believed Max took all the easy jobs, giving the tougher jobs to Mr. Aitken.  He also noticed Max would be lazy and play video games when he was supposed to be working.

In November 1997, Mr. Aitken threatened Max.  Mr. Aitken was upset over Max making a comment about not getting some work done, when it was Max's job to begin with.  Mr. Aitken complained to the general manager.  He was also instructed by his doctor to take three weeks off to "cool down."

In December 1997, Max was removed as Mr. Aitken's foreman (or lead) and replaced by a foreman (Mr. Vasquez) in Anchorage.  Mr. Vasquez became responsible for the division of work.  From that point on, Mr. Aitken did not have to work with Max.

Sometime in September 1998, Mr. Aitken heard Max was still lazy as he had his (Max's) new helper do all the work.  Mr. Aitken knew he had another 12 years to go and did not want to have to deal with Max in the future.  The last week of his employment, Mr. Aitken worked eight hours and was compensated an additional 24 hours of sick leave.  He had also been counseled on his last day on the job about driving a company truck on personal time.  He made the decision to quit on his third consecutive day of sick leave (September 17).  Mr. Aitken did not work on September 18.

The employer has a policy on grievances that allows employees to go to their supervisor or human resources.  Mr. Aitken contends since he had complained enough to management, they should have followed through with his concerns about Max.  He did not file a formal grievance or call the 800 number given to all employees to report fraud or waste by a coworker.  Mr. Aitken did not complain to Mr. Vasquez since 1997 about Max.  He was not under a doctor's care at the time he quit.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


[T]o avoid disqualification, the worker who quits work because of a fellow employee must show that the actions of the fellow employee subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker.


In addition, even where a worker has an adequate reason for quitting work, the worker will be subject to disqualification if the worker quits work without attempting to remedy the situation.  The worker must present a grievance to the employer and give the employer an opportunity to adjust the situation....

The record establishes Mr. Aitken may have been subjected to additional work prior to November 1997.  However, after management became aware of the problems between Mr. Aitken and Max, that situation was resolved.  There is no evidence Mr. Aitken was subjected to abuse or required to perform an unreasonable amount of work after December 1997.

Finally, Mr. Aitken knew or should have known to file a formal grievance.  His contention he felt management should have done something is unsupported by the record.  Mr. Aitken admits he knew of the 800 number, yet opted not utilize that option.  He also knew from prior experience, that once he complained to the appropriate personnel, action could and would be taken to rectify the situation.  Accordingly, benefits were properly denied in this matter.

Mr. Aitken worked eight hours and earned $114.72 in wages his last week of work.  His earnings did not exceed his excess earnings amount, nor did he work 40 hours or more.  The determination under appeal will be modified accordingly.


DECISION
The determination issued on October 6, 1998, is MODIFIED.  Benefits are denied for the weeks ending September 19, 1998, through October 24, 1998.  Mr. Aitken's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 17, 1998.








Jan Schnell, Hearing Officer

