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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 2309        Hearing Date:  November 17, 1998 

CLAIMANT                               INTERESTED EMPLOYER
JOHN HUSCHLE
POOL ARCTIC ALASKA INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
John Huschle

None


ESD APPEARANCES
None


CASE HISTORY
Mr. Huschle appealed a determination issued on July 8, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.  Mr. Huschle file his appeal on October 22, 1998, raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue
Mr. Huschle opened an unemployment insurance claim on June 23, 1998.  He began filing for benefits by phone on July 6, 1998.  Mr. Huschle filed for two bi-weekly periods and stopped because he thought he was not going to get paid benefits.  

On July 8, 1998, Mr. Huschle was issued a nonmonetary determination that denied benefits as a result of his discharge from Pool Arctic Alaska.  Mr. Huschle does not specifically recall receiving or reading the determination, but remembered some parts of the text (Exhibit 5).  He also does not recall reading the appeal rights that warn:


Both the employer and the claimant have the right to appeal this determination.  You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal office or UI Call Center.  If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal.  You must file you appeal within 30 days from the mailing date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

Mr. Huschle felt he had no reason to appeal until he heard from a friend who received full benefit entitlement and was fired for the same reason from the same employer.  When he heard from his friend (October 22), Mr. Huschle called the Anchorage Call Center to ask why and was told he could file an appeal.

Separation Issue
See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
Timeliness of Appeal Issue
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

Mr. Huschle delayed over two and one-half months before he filed his appeal request.  He was properly notified of the determination in early July 1998.  The appeal rights clearly set forth the time frame to file an appeal.  If Mr. Huschle disagreed with the determination, he had the ability to contact the call center to enquire what he needed to do or what would happen next. There is no evidence Mr. Huschle was prevented by some circumstance beyond his control from filing his appeal on time.  

Separation Issue
Based on the above, the Tribunal does not have the jurisdiction to consider this matter.


DECISION
The appeal filed on October 22, 1998, against the determination issued on July 8, 1998, is DISMISSED as untimely filed.  Benefits are denied as shown on the determination under appeal. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 18, 1998.








Jan Schnell, Hearing Officer

