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CASE HISTORY
Mr. Scott timely appealed nonmonetary determinations issued on November 25, 1996 that denied benefits under AS 23.20.379, 23.20.505, and 23.20.387.  Benefits were denied on the grounds Mr. Scott voluntarily quit suitable work without good cause; he was fully employed during periods claimed; and, he misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Mr. Scott also appealed a related November 25, 1996 overpay liability assessment determined under AS 23.20.390.  A timeliness of appeal issue was raised by Mr. Scott's October 14, 1998 appeal filing.


FINDINGS OF FACT
Employment Security Division (ESD) records (Exhibits 2, 11, 12, 14-17) show Mr. Scott established an initial claim for unemployment insurance benefits effective November 12, 1991.  His weekly benefit amount was $128, with an excessive earnings amount of $220.66.  Reopened and additional claims were also filed with effective dates of November 24, 1991 and March 15, 1992.  Also, an extended benefits (EUC) claim was filed on or around June 13, 1992.

Timely Appeal Issue
The November 25, 1996 voluntary quit/fraud/fully employed and overpay determinations were mailed to Mr. Scott's last known address in Anchorage.  Mr. Scott moved in 1992, and his mail was not forwarded.  The determinations were returned to the ESD as unclaimed.  Mr. Scott first learned of the determinations under appeal after he filed a new claim on September 28, 1998 and furnished an updated Portland, Oregon mailing address. 

Separation from Work Issue
Tesoro Northstore Company, doing business as 7-Eleven, reported to the ESD via a wage audit report that Mr. Scott worked from November 16, 1991 to December 12, 1991.  The report further indicated Mr. Scott earned $5.00 an hour straight time and $7.50 an hour overtime and that he quit work to accept other employment.  Time sheets and other supporting payroll records were not furnished.  The employer’s report, in conjunction with agency files, reflected the following;

PRIVATE 
Week Ending Dates
Total Earnings and Hours Worked as Reported by the Employer


Total Earnings and Hours Worked as Reported by Mr. Scott


Unemployment Insurance Benefits Paid to Mr. Scott



11/16/1991
$  31.25

( 6.25 hrs)
$ 00.00

(00.00 hrs)
 Waiting Week Credit

11/23/1991
$ 189.38

(39.25 hrs)
$ 00.00

(00.00 hrs)
$  128.00 

11/30/1991
$ 172.50

(34.25 hrs)
$ 00.00

(00.00 hrs)
$  128.00

12/07/1991
$ 203.12

(38.00 hrs)
$ 00.00

(00.00 hrs)
$  128.00

12/14/1991
$  43.75

( 8.50 hrs)
$ 00.00

(00.00 hrs)
$  128.00



Mr. Scott lived in Alaska from May 1990 to May 1992.  He remembers working for 7-Eleven in 1991 and believes the employer's report of his work and earnings is accurate.  He does not personally recall the details.  Still, he remembers working the graveyard shift from approximately 12:00 a.m. to 6:00 a.m.  He quit that job because he was emotionally distraught over a failed attempt to reconcile his marital relationship.  He did not request a leave of absence, and he did not have a definite offer of other work before quitting.

Around December 18, 1991, Mr. Scott applied for work with Royal Aleutians in Dutch Harbor through the ESD office in Anchorage, Alaska.  Eventually, he was hired and called to work in February and March 1992.  Subsequently, he left work and filed a workers compensation claim.

Fully Employed/Fraud/Overpay Issues
Exhibits 14 through 17 are copies of claim certifications for benefit weeks ending November 16, 1991 to January 18, 1992.  The "No" box was checked on each claim form in response to the question, "Did you work during the week(s) you are claiming?” “(If yes, report gross earnings whether paid or not and complete employer boxes below.)"

Exhibits 19 through 23 are copies of cashed unemployment insurance checks issued to Mr. Scott for benefit weeks ending November 23, 1991 through January 18, 1992. 

Mr. Scott admits the claim certifications and canceled benefit checks in question contain his signature.  Also, the canceled checks contain other identifying information, such as his Alaska driver's license number.  Further, one or two checks contain the signatures of his mother and estranged spouse, as well as his own.

Mr. Scott maintains he does not remember filing initial, reopened, or additional claims for benefits or any biweekly claim certifications while residing in Alaska.  However, he does not deny those filings occurred.  He did not or could not explain why work and earnings and voluntary quit information was not reported on his claim certifications.

Late in the hearing, Mr. Scott remembered receiving unemployment insurance checks during the period in question, although he did not remember signing or cashing them.  Again, he did not deny those events occurred.

At the time Mr. Scott received the benefit checks in question, he felt he was entitled to that money because he was working part‑time.  He thought only certain earnings amounts were to be reported.  He did not know what those amounts were nor was he able to identify his source of information.

Mr. Scott believes the effects of alcoholism may be the cause of his memory lapses in this case.  He attended treatment programs in 1993-1994 and 1997.  Still, he was diagnosed as an alcoholic as early as 1991 or 1992.  

During the past 15 years, Mr. Scott has held various positions, such as, fish processor, salesperson, and police officer.  He has 16 years of academic training.  

Overpay Liability Issue
ESD records show Mr. Scott was issued benefit checks totaling $1,152 for weeks ending November 23, 1991 to January 18, 1992.  The agency charged Mr. Scott was not entitled to benefits issued and liable for the repayment, plus $576 in penalties.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

8 AAC 85.220 provides, in part:


(a) 
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment.  An individual may request a waiver within 30 days after the date on which the determination of liability becomes final.  The director may extend this period if the request is delayed by circumstances beyond the individual's control.

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
Timely Appeal Issue
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

The determinations under appeal were improperly mailed to an incorrect address, thereby preventing Mr. Scott from filing a timely appeal.  As such, Mr. Scott’s appeal is being accepted as timely filed.

Separation from Work Issue
To establish good cause for leaving work, evidence must be presented to show Mr. Scott’s reasons for quitting were so compelling or grave as to offer no other reasonable alternative.

In this case, Mr. Scott left work due to marital difficulties.  There was no showing he was incapable of working due to physical or mental limitations or that he lacked the ability to request a leave of absence.  At time of separation, he did not have a definite offer of other work.  Because Mr. Scott had viable alternatives to quitting, his leaving was without good cause.

Fully Employed/Fraud/Overpay Issues
The wages and hours reported by the employer were shown to be less than 40 hours a week and under the excessive earnings cutoff figure of $220.  As such, Mr. Scott was not fully employed during that period and not subject to disqualification under the fully employed law.

In Gillen, Comm'r Decision No. 9121667, December 6, 1991, the Commissioner of Labor stated, in part:


We will accept evidence of confusion and misunderstanding to mitigate a determination of fraud. . . .  There was no indication that the claimant misunderstood his duty to report work and wages.

In Thalmann, Comm'r Decision No. 95 0034, May 30, 1995, the Commissioner of Labor stated, in part:


The facts reveal that the claimant filed continued claims for benefits for 12 consecutive weeks in early 1994, certifying on each of those claims that she had no work or earnings, when in fact she did work those weeks.  The claimant worked part-time, on-call from 8 to 40 hours per week during that time.


[The claimant] knew he was working part-time and failed to even mention this fact.  The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later. . . .  Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs.  Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).


The claimant asserts she received information from some source that only full-time work counted and that is why she did not report her part-time work. However, she did not produce any document that makes such a statement, and the handbook states just the opposite. 


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption.  If we were to allow such excuse, the fraud provision of the statute would become meaningless. 


Taking all factors into consideration in this matter, we conclude, as did the Tribunal, that a preponderance of evidence of intention to defraud the division has been established.

Mr. Scott remembers living and working in Alaska during the period addressed, and he does not question the accuracy of the employer’s report of work and earnings or the ESD records.  Instead, he simply asserts he does not remember filing for benefits.  As such, the work and earnings report is afforded greater weight and accepted as factual.

The memory lapse assertions appear self-serving as Mr. Scott apparently has little difficulty recalling the events surrounding his benefit filing, including the filing of a workers compensation claim.  And, it appears illogical Mr. Scott would remember receiving benefit checks - the end product, but not any aspect of the process required to get to that point.  Still, since Mr. Scott now remembers why he did not report work and earnings on benefit claims, one could reasonably conclude  Mr. Scott does indeed recall some aspect of the benefit filing process.

The evidence presented established Mr. Scott filed for benefits while employed and failed to report work/earnings and his separation from work.  That conclusion is supported by the unchallenged employer report, signed claim certifications, and signed/cashed benefit checks.  Mr. Scott’s assertions of memory lapses and alcoholism, especially in the absence of medical documentation, failed to relieve him of the responsibility of ensuring the accuracy of his benefit claims.  A preponderance of evidence establishes Mr. Scott knowingly filed fraudulent benefit claims.  Therefore, he is subject to the disqualifying provisions under the fraud law.

Overpay Liability Issue
Mr. Scott received benefits to which he was not entitled.  Thus, he is liable for the repayment, including penalties.


DECISION
Mr. Scott’s October 14, 1998 appeal is ACCEPTED as timely filed pursuant to AS 23.20.340.

The November 25, 1996 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending December 14, 1991 to January 18, 1992 pursuant to AS 23.20.379.  Also, Mr. Scott’s maximum benefit amount is reduced by three times his weekly benefit amount.  Additionally, Mr. Scott may not be eligible for benefits under an extended benefits program.

The November 25, 1996 fully employed determination is REVERSED.

Benefits are allowed for weeks ending November 23, 1991 to December 7, 1991 under AS 23.20.505, if otherwise eligible.

The November 25, 1996 fraud determinations are AFFIRMED.  Benefits are denied for weeks ending November 23, 1991 through January 18, 1992 and November 24, 1996 through November 22, 1997 pursuant to AS 23.20.387.

The November 25, 1996 overpay liability determination is AFFIRMED.  Mr. Scott is liable for the repayment of $1,152 in benefits, plus $576 in penalties under AS 23.20.390.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 13, 1998.


Doris M. Neal


Hearing Officer

