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Docket No:  98 2316        Hearing Date:  November 13, 1998 

CLAIMANT                               INTERESTED EMPLOYER
SCOTT KIMBLE
HEARTWOOD CONSTRUCTION INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Scott Kimble
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Kimble appealed a determination issued on September 10, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.  The determination also denied Mr. Kimble pursuant to AS 23.20.360 on the ground he had work and earnings during a week in issue.  Mr. Kimble was further denied pursuant to AS 23.20.387 on the ground he knowingly withheld material information with the intent to receive unentitled benefits.  He was found liable for an overpayment pursuant to AS 23.20.390.  Mr. Kimble filed his appeal on October 20, 1998, raising an issue of timeliness under AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue
Mr. Kimble established an unemployment insurance claim effective April 2, 1998.  He received his claimant handbook that contained information about reporting work and earnings.

On September 10, 1998, the Employment Security Division issued a determination of liability which notified Mr. Kimble of the issues under appeal.  Mr. Kimble did not receive that notice, but did receive on October 19 the overpayment notice also issued on September 10.  He filed his appeal the following day.

Mr. Kimble has been incarcerated since late May 1998.  He has been at the Salvation Army location since June 12, which allows him to leave the premises if necessary.  Mr. Kimble does not receive mail at that location.  His mail is sent to his former residence, which is currently occupied by Ken, his former roommate.  Ken delivers Mr. Kimble's mail about once a week or even once every two weeks.

Work Separation, Earnings, Overpayment, and Fraud Issues
Mr. Kimble worked for Heartwood Construction, Inc. off and on for two years.  He worked during the week ending May 24, 1997, for  five days through May 23.  Mr. Kimble found it difficult to get to the work location and asked his boss if he could be transferred to another location closer to home.  He had difficulty with transportation.  

The employer advised Mr. Kimble to call on May 26 to see about work at another location.  Mr. Kimble called daily for several weeks without success.  The employer advised the ESD on Exhibit 14 that Mr. Kimble had quit.  Mr. Kimble denies quitting because he thought he had work at another location.

Mr. Kimble filed for unemployment insurance benefits on a regular basis from the week ending date February 8, 1997, through July 19, 1997.  He received $144 in benefits for each of those weeks.  For the week ending May 24, 1997, Mr. Kimble answered "NO" (Exhibit 23) to the question that reads:


Did you work for any employers, or were you self employed during this week?

He signed the form May 25, 1997.  When asked why he failed to note his work and earnings ($516.75) for that week, Mr. Kimble was unable to provide a reason.  He admits he knew he was to report all work and earnings while filing for benefits.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....

AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact...

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
Timeliness of Appeal Issue
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

The record establishes Mr. Kimble was reliant on another individual for the delivery of his mail.  His incarceration made it difficult if not impossible for him to receive his mail in a timely manner.  Given the appeal was filed only several days late, it is accepted as timely filed.

Work Separation, Earnings, Overpayment, and Fraud Issues
The Employment Security Division's Benefit Policy Manual, VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported.  The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The record establishes Mr. Kimble did not intend to quit.  He wanted a transfer to another work site and was given the impression he would continue working at the new site.  Accordingly, this separation issue will be viewed as a discharge. 

There is no evidence Mr. Kimble's work separation was the result of a discharge for misconduct connected with the work.  Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

There is no dispute Mr. Kimble worked and had earnings for the week ending May 24, 1997.  He remains liable for the overpayment as a result of those earnings.

AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact."...

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form....


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption.  If we were to allow such excuse, the fraud provision of the statute would become meaningless....

Mr. Kimble knew he should have reported his earnings, yet opted to omit that information from the certification form.  His failure to indicate the work and earnings resulted in the payment of benefits.  Mr. Kimble knowingly withheld material information with the intent to receive the unentitled benefits for the week ending May 24, 1997.  He remains liable for the penalty associated with that week.

Mr. Kimble believed he would be returning to work with Heartwood Construction.  This belief can be considered as an on-call relationship.  Mr. Kimble's failure to annotate the work separation was not the result of any wilful intent to defraud.  Accordingly, the penalties and overpayment associated with the weeks ending May 31, 1997, through July 5, 1997, are not appropriate.


DECISION
The appeal filed against the September 10, 1998, determination is accepted as timely filed.

The determination MODIFIED.  Benefits are denied for the week ending May 24, 1997, pursuant to AS 23.20.360.  Benefits are denied for the weeks ending September 12, 1998, through October 24, 1998, but are allowed for the weeks ending June 7, 1997, through July 5, 1997, and October 31, 1998, through June 26, 1999, if otherwise eligible pursuant to AS 23.20.387.  Benefits are allowed for the weeks ending May 24, 1997, through July 5, 1997, pursuant to AS 23.20.379 if otherwise eligible.  Mr. Kimble's maximum potential benefit entitlement reduced as a result of this determination is restored. 

The issue of Mr. Kimble's overpayment liability is REMANDED to the ESD for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 13, 1998.








Jan Schnell, Hearing Officer

