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CLAIMANT
BRUCE GASPER

CLAIMANT APPEARANCES

None

ESD APPEARANCES:
None

CASE HISTORY
Mr. Gasper timely appealed a determination issued on October 26, 1998 that denied benefits under AS 23.20.362 on a holding that Mr. Gasper received disqualifying income for the period claimed.

FINDINGS OF FACT
Mr. Gasper established an initial claim for unemployment insurance benefits effective October 22, 1998.  His weekly benefit amount is $248.  Mr. Gasper's sole base period employer is the U.S. Armed Forces.

The U.S. government is the sole contributor to the military pension fund.  In accordance with Mr. Gasper's time and service in the military, he qualified for a monthly pension of $1,430 beginning on or before September 1998.  A court order, however, requires 50 percent (i.e., $715) of that amount to be paid to his ex‑spouse.

The Alaska Employment Security Division determined Mr. Gasper's prorated, weekly deductible pension amount is $330, which is based on Mr. Gasper's total monthly pension amount of $1,430.  Mr. Gasper argues only half of that amount should be prorated as his ex-spouse gets the other half.

PROVISIONS OF LAW
AS 23.20.362 provides in part:


(a)
The amount of benefits payable to an insured worker for a week of unemployment which begins in a period for which the insured worker receives a pension, retirement or retired pay, annuity, or similar periodic payment that is based on the previous work of the insured worker, shall be reduced by the amount of the payment that is attributable to that week.  The requirements of this subsection apply only if



(1)
the pension, retirement or retired pay, annuity, or similar periodic payment is provided under a plan maintained or contributed to by an employer of the insured worker during the base period of the insured worker; and



(2)
for a periodic payment other than a payment made under the Social Security Act, the Railroad Retirement Act of 1974, or earlier versions of those federal laws, the service performed for an employer by an insured worker after the beginning of the base period or remuneration for those services affects eligibility for, or increases the amount of the pension, retirement or retired pay, annuity, or similar periodic payment.


(b)
The reduction of benefits provided in (a) of this section does not apply to that part, if any, of a pension, retirement or retired pay, annuity, or similar periodic payment that is attributable to contributions of the insured worker.


(c)
The amount of benefits payable to an insured worker for a week of unemployment shall be reduced by the amount of any severance or termination payment, wages in lieu of dismissal notice, or payment for vacation, sick leave, or holidays that is attributable to that week.


(d)
An individual is not entitled to benefits for a week of unemployment for which the individual has received or is seeking unemployment benefits under another employment security law in a manner other than in accordance with the reciprocal arrangements with other states or the federal government.  This subsection does not apply if the appropriate agency finally determines that the individual is not entitled to benefits under the other law.


(e)
If, after a reduction of the benefit amount under (a) or (c) of this section, the weekly benefit amount is not a multiple of $1, the benefit amount shall be increased to the next higher multiple of $1.

8 AAC 85.140 provides, in part:


(a)
A monthly payment from a pension, annuity, or similar periodic payment plan that is deductible under AS 23.20.362 will multiplied by 12 and then divided by 52 to determine the weekly amount to be deducted.


(b)
A lump sum payment for severance, termination, wages paid in place of dismissal notice, sick leave, holiday or unused vacation, or a pension or annuity will be attributed to the week in which the payment is received.


(d)
The weekly amount determined in (a) of this section will be multiplied by the percentage of the insured worker's contribution to the pension plan.  The resulting amount is attributable to contributions of the insured worker under AS 23.20.362(b) and is not deductible from benefits for the week.  If the insured worker contributed to a pension paid under the Social Security Act, no part of a payment from that pension is deductible form benefits for the week.


(e)
A payment is not deductible from benefits under AS 23.20.362 unless it is



(1)
paid by a base period employer of the claimant; or



(2)
paid from a fund contributed to or maintained by a base period employer of the claimant.

CONCLUSION
In Foster, Comm'r Decision No. 96 0500, May 7, 1996, the Commissioner of Labor stated, in part:


The claimant is receiving a deductible military pension of $962 per month.  His ex-wife receives 42.8% of that pension directly under a divorce property settlement, and he therefore contends that portion of the pension should not be deductible from his benefits. . . .


In Kan v. Unemp. Comp. Bd. of Review, 530 A. 2d 1023 (1987), a Pennsylvania court ruled that the portion of a military pension  awarded to the claimant's ex-spouse was not deductible for unemployment insurance purposes. The court reasoned that pensions were marital property and the former spouse's portion of the claimant's pension became her property.  Although we are not bound by the holding of that court, we find the opinion persuasive.  In this case the claimant is not receiving any benefit from the portion of his pension that was awarded to his ex-spouse, and more importantly the court has deemed it to be her property.  Accordingly, we hold that the ex-spouse's portion is not deductible from his benefit amount.

The Foster case cited above supports Mr. Gasper's argument that his ex‑spouse's pension award should be excluded from his deductible income/military pension calculation.  Therefore, this case is being remanded to the Alaska Employment Security Division for recalculation based on a $715 a month pension amount (i.e., $715 monthly pension x 12 months a year ( 52 weeks a year = $165 weekly deductible income amount). 

DECISION
The October 26, 1998 deductible income/military pension  determination is REMANDED to the Alaska Employment Security Division for recalculation under AS 23.20.362 in keeping with this decision.  In the interim, the October 26, 1998 determination is unchanged.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 2, 1998.


Doris M. Neal


Hearing Officer

